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hi the Circuit Court of the United States, within and for

the District of Idaho.

THE UNITED STATES OF AM-
ERICA,

Plaintiff,

vs.

THE BASIC COMPANY, a Corpo-

ration organized and created un-

der the laws of the State of New
Jersey,

Defendant.

Complaint.

The United States of America, by its attorney for

the District of Idaho, R. V. Cozier, complains of defendant

and for cause of action and suit, alleges

:

That at the times hereinafter mentioned the defendant

was a corporation duly organized and created under the

laws of the State of New Jersey and doing business in the

State of Idaho, with place of business at Centerville,

County of Boise, within the District of Idaho

:

That during all the times hereinafter mentioned, plain-

tiff was, and now is, the owner of certain tracts of land

within the District of Idaho and described as follows,

to-wit: Sections twelve (12) and thirteen (13), township

six (6), north of range four (4), East Boise Meridian;

sections thirteen (13) and twenty-four (24), township

seven (7), north of range four (4), east of Boise Meridian;
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sections nineteen (19) and twenty (20), township seven

(7), north of range five (5), east of Boise Meridian:

That during the spriiig, summer and fall of 1898, the

said plaintiff was the owner and legally entitled to the

possession of the following described personal property,

to-wit: Nine hundred thirty-five thousand two hundred

seventy-six (935,276) feet of white and yellow pine saw-

logs and lumber, board measure, made from trees unlaw-

fully and wrongfully cut from said described lands as

aforesaid, then and there belonging to said plaintiff:

That during the said spring, summer and fall of 1898,

in Boise County, within the District of Idaho, the said

defendant then and there being unlawfully and wrong-

fully in possession of said white and yellow pine logs and

lumber aforesaid, being there and then unlawfully aucl

wrongfully cut from said lands of plaintiff as aforesaid,

wrongfully and unlawfully converted and disposed of the

said logs and lumber, as aforesaid to its, the said defend-

ant's own use and benefit:

That the said nine hundred thirty-five thousand two

hundred seventy-six (935,276) feet, board measure, of

logs and lumber then and there so unlawfully and wrongly

converted by the said defendant to its own use and benefit

and then and there being the property of said plaintiff,

was of the value of eleven dollars and fifty cents ($11.50)

per thousand feet, the whole being then and there of the

value of ten thousand seven hundred forty-five dollars and

sixty-seven cents ($10,745.67) said logs and lumber so

unlawfully and wrongfully converted by defendant to its

own use and benefit, being to the damage of the plaintiff

in the sum of ten thousand seven hundred forty-five

dollars and sixty-seven cents ($10,745.67).

Wherefore, plaintiff prays judgment against the

defendant in the sum of ten thousand seven hundred forty-



vs. The Basic Company. 3

five dollars and sixty-seven cents ($10,745.67), with inter-

est from the date of conversion, and for costs of this action.

R. V. COZIEK,
Attorney for Plaintiff.

United States of America,

District of Idaho. I"

ss.

R. V. Cozier, being first duly sworn, deposes and says

:

That he is United States Attorney for the District of

Idaho and attorney for plaintiff in the above entitled ac-

tion ; that he has read the foregoing complaint, knows the

contents thereof and that the same is true of his own knowl-

edge, except as to those matters therein stated to be on

information and belief, and as to those matters he believes

it to be true.

R. V. COZIER.

Subscribed and sworn to before me this 30th day of

March, A. D. 1900.

[seal] a. L. RICHARDSON,
Clerk.

By M. Cozier,

Deputy.

[Endorsed] : No. 12. In the Circuit Court of the United

States, within and for the District of Idaho. United States

of America, Plaintiff, vs. The Basic Company, a corpora-

tion organized and created under the laws of the State of

New Jersey. Complaint. Filed April 2d, A. D. 1900.

A. L. Richardson, Clerk. R. V. Cozier, Attorney for

Plaintiff.
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In the Circuit Court of the United States for the District

of Idaho.

THE UNITED STATES OF AMA
ERICA,

vs.

THE BASIC COMPANY, a Corpo- } No. 12.

ration organized and created un-

der the laws of the State of New
Jersey.

Summons.

The President of the United States, to The Basic Com-

pany, a corporation organized and created under the

laws of the State of New Jersey, the above named
Defendant, Greeting:

You are hereby commanded to be and appear in the

above entitled court, holden at Boise, in said district, and

answer the complaint filed against you in the above en-

titled action within twenty days from the date of the

service of this summons upon you, if served within the

County of Ada, in said district, or if served within any

other county of said district, then within forty days from

the date of such service upon you ; and if you fail so to ap-

pear and answer, for want thereof, the plaintiff will take

judgment against you for $10,745.67 together with interest

as demanded and for costs of suit. This suit is brought up-

on the ground that during the spring, summer and fall of

1898, the said defendant unlawfully and wrongfully con-

verted and disposed of certain logs and lumber to its own
use and benefit, cut from the lands of plaintiff unlawfully,

said lands being situated in Boise County, Idaho, to the

damage of plaintiff in the aforesaid sum. The facts more
fully appearing in plaintiff's complaint, a certified copy
of which is served herewith and made a part hereof.
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And this is to Command you the Marshall of said Dis-

trict, or your Deputy, to make due service and return of

this Summons. Hereof fail not.

Witness the Honorable Melville W. Fuller, Chief Jus-

tice of the Supreme Court of the United States, and the

seal of said Circuit Court, affixed at Boise, in said District

this 2d day of April, 1900.

[SEAL] A. L. RICHARDSON,
Clerk.

No. 12. In the Circuit Court of the United States for

the District of Idaho, Central Division. The United

States of America, vs. The Basic Company. Summons.
Returned and filed April 30th, 1900. A. L. Richardson,

Clerk.

I hereby certify that I served a certified copy of the

within summons and complaint upon T. Gordon Jenney,

Agent of said The Basic Company, at Centerville, Boise

County, Idaho, on the 17th day of April, 1900.

F. C. RAMSEY,
U. S. Marshall

By Joseph Pinkham,

Deputy.

Fees $18.90.
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In the Circuit Court of the United States, within and for

the District of Idaho.

THE UNITED STATES OF AM-
ERICA,

Plaintiff,

vs.

THE BASIC COMPANY, a Corpo-

ration organized and created un-

der the laws of the State of New
Jersey,

Defenda/nt.

Answer.

Comes now, The Basic Company, defendant in the

above entitled action, and answers the complaint of the

plaintiff therein and says

:

That as to whether or not during the times mentioned in

the plaintiff 's complaint, or at any time mentioned therein,

the plaintiff was or now is the owner of those certain tracts

of land within the District of Idaho, described as follows,

to-wit: Sections twelve (12) and thirteen (13), township

six (6), north of range four (4), east of Boise Meridian;

sections thirteen (13) and twenty-four (24), township

seven (7), north of range four (4), east of Boise Meridian;

sections nineteen (19) and twenty (20), township seven

(7), north of range five (5), east of Boise Meridian, or

any of said sections, tracts or subdivisions of land, this

defendant has not sufficient information upon which to

base a belief, and therefore denies the same.

That as to whether or not during the spring, summer
and fall of 1898, or at any time, the said plaintiff was the

owner or legally entitled to the possession of the follow-

ing described personal property, to-wit: Nine hundred
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thirty-five thousand two hundred seventy-six (935,276)

feet of white and yellow pine saw-logs and lumber, board

measure, made from trees unlawfully and wrongfully cut

from said described lands as aforesaid, this defendant

hath not sufficient information or belief to enable it to

information to base a belief, therefore denies the same.

That as to whether or not the plaintiff is now or was

at any time the owner of the said tracts, sections or sub-

divisions of land hereinbefore described, or any of them,

or as to whether or not the plaintiff, during the spring,

summer and fall of 1898, or at any time, was the owner of

or legally entitled to the possession of the lumber and trees

hereinbefore described, this defendant hath not sufficient

infoimation to base a belief, therefore denies the same.

Defendant denies that during the spring, summer and

fall of 1898, or at any time, in Boise County within the

District of Idaho, or at any place, it was unlawfully or

wrongfully in possession of the said white and yellow pine

logs and lumber aforesaid, or of any logs or lumber being

there and then or at all unlawfully or wrongfully cut from

the said lands hereinbefore described and claimed by the

plaintiff, or that the defendant unlawfully or wrongfully

converted or disposed of the said logs and lumber or any

logs or lumber belonging to the plaintiff as set forth in

its complaint or at all to its own use and benefit.

Denies that nine hundred thirty-five thousand two hun-

dred seventy-six (935,276) feet, board measure, of logs

and lumber were at any time unlawfully or wrongfully

converted by this defendant to its own use and benefit then

and there being the property of the plaintiff, or that said

property was of the value of eleven dollars and fifty cents

($11.50) per thousand feet or was of any value, or that

the whole thereof was then and there of the value of ten

thousand seven hundred forty-five dollars and sixty-seven

cents ($10,745.67) or of any value, or that by any act of
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the defendant relative to any logs, timber or lumber or

other thing claimed by the plaintiff resulted in damage to

the plaintiff in the sum of ten thousand seven hundred

forty-five dollars and sixty-seven cents ($10,745.67) or

in any sum whatever.

Wherefore, defendant prays that it may be dismissed

without day and have its costs and disbursements herein.

W. B. HEYBURN,
Attorney for Defendant.

United States of America, )
> ss.

District of Idaho. j

T. G. Janney, being first duly sworn, deposes and says,

that he is the general manager of The Basic Company,

the defendant in the above entitled action. That he has

read the foregoing answer and knows the contents thereof.

That the same is true of his own knowledge, except as to

those matters and things therein stated to be on informa-

tion and belief, and as to those matters he believes it to be

true.

T. G. JANNEY.
Subscribed and sworn to before me, this 15th day of

May, 1900.

[seal] NORMAN H. YOUNG,
Notary Public.

[Endorsed] : No. 12. In the Circuit Court of the

United States, within and for the District of Idaho. The

United States of America, Plaintiff, vs. The Basic Com-
pany, a corporation organized and created under the laws

of the State of New Jersey, Defendant. Answer. Filed

May 20, 1902. A. L. Richardson, Clerk. By H. L. Rich-

ardson, Deputy.
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Instructions Requested by the Plaintiff.

question was cut and removed under authority of the Act

of Congress of June 3d, 1878, authorizing the citizens of

certain states, of which Idaho is one, to fell and remove

for agriculture, mining and domestic purposes any tim-

ber or other trees growing or being on the public lands of

the United States,
'

' said lands being mineral and not sub-

ject to entry under existing laws of the United States,

except for mineral entiy , '

' I therefore instruct you upon

this point that in establishing the mineral character of the

lands in question the burden of proof is upon the defend-

ant. The defendant must show not that neighboring or

adjoining lands are mineral in character or that those here-

after in dispute may hereafter by possibility develop

minerals in such quantities as will establish their mineral

rather than their agricultural character, but that as a

present fact they are mineral in character and this must

appear from the actual production of mineral and not from

any theory that they may produce it, in other words it is

fact and not theory which must control in deciding upon

the character of this class of lands.

The land department of the United States has adopted

the rule that if the land is more valuable for agricultural

than for mining it is not mineral land, although it may
contain sonle measure of gold and silver.

This is the only practical rule of decision that can be

applied to the subject. Nor can account be taken in the

application of this rule of the profits that would or might

result from mining under other and more favorable con-

ditions and circumstances than those which actually

existed or may be produced or expected in the ordinaiy

course of such pursuit or adventure upon the land in ques-

tion.

I further instruct you that the statute does not reserve
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any land from entry as a homestead simply because some

one might claim or work some portion of it as mineral

ground without any reference to the fact of whether there

is mineral in paying quantities upon it or not.

Nothing short of known mineral on the land capable

under ordinaiy circumstances of being worked at a profit

as compared with any gain or benefit that may be derived

therefrom when entered under the homestead laws in suf-

ficient to prevent such entiy. In order to establish the fact

that the lands in question are mineral within the meaning

of the said Act of Congress the defendant must show by a

preponderance of evidence that said lands would not be

subject to entry under the homestead laws of the United

States, or indeed any other laws existing at the time of

the passage of said Act.

I instruct you that Congress has prescribed certain

conditions designated in the statute governing the cutting

and removal of timber from the mineral lands of the

United States and therein it is provided that the cutting

and removal must be subject to the rules and regulations

made in pursuance of such statute, such rules and regula-

tions having the force and effect of law. If the timber in

question was cut and removed from the public lands, even

though the lands might have been mineral lands under the

meaning of the Act of Congress of June 3d, 1878, as

contended by the defendant in this case, without those who
did the original cutting and removing having fully com-

plied with the rules and regulations of the Secretary of

the Interior governing the cutting and removal of timber

from mineral lands, then such cutting and removal was

unlawful for which the parties responsible therefor or any

one who might come into the possession and ownership

of such timber so cut and removed would be liable to the

government in damages.

I instruct you that it is necessary for the defendant in
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this case in order to justify the cutting and removal of the

timber and lumber from the land in question to show by a

preponderance of evidence that said cutting and removal

was done in compliance with all the rules and regulations

of the Secretary of the Interior governing the cutting and

removal of timber from mineral lands. I further instruct

you that in the cutting and removal of the timber from the

lands in question by Hiatt and his partners and Isaac &
William Van Winkle and associates, that they failed to

show that they complied with such rules and regulations,

and therefore said cutting and removal was unlawful, for

which the defendant in this case is liable to the plaintiff,

said defendant having purchased said timber and appro-

priated it to its own use and benefit.

[Endorsed] : No. 12. Filed March 15th, 1902. A. L.

Richardson, Clerk.

Instructions Requested by Defendant.

The defendant asks the Court to instruct the jury that

regulations made by the Interior Department or the Secre-

tary of the Interior requiring certain accounts to be kept

and certain contracts made between the party cutting the

lumber and selling it and the party buying it are in no

way binding upon the defendant, and the defendant can-

not be held responsible for a failure to observe such regu-

lations or a violation of them.

When the government, acting through its constituted

officers, classifies land as mineral land, then citizens of the

United States desiring to take timber therefrom under

the provisions of the Act of June 3rd, 1878, authorizing

the cutting of timber ui)on mineral lands for certain pur-

poses, have a right to accept the classification of the lands

as established by the report of the officers of the govern-

ment, and may cut timber upon any lands classified as
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mineral, under the provisions of said Act of Congress.

By mineral lands, as spoken of in the Act of Congress,

authorizing the cutting of timber for certain purposes upon

mineral lands, parties cutting such timber are not restrict-

ed to lands actually located as mining claims, but to lands

in the vicinity of and having the general character of

mineral lands.

[Endorsed] : Filed March 15th, 1902. A. L. Richard-

son, Clerk.

Instructions to Jury Given Orally.

Gentlemen of the Jury:

In this case I give you, as instructions of law, to govern

you, as follows:

It is, of course, the object of Congress in its timber laws

to make such provisions concerning timber that the citi-

zens may have the use of it for their necessary use, and at

the same time it intends to, as far as possible, preserve

the timber for the use of the future as well as the present,

and it is quite evident to all of us that unless there is

some law for the preservation of the timber it would very

quickly disappear, even be wantonly destroyed. It is

not the object of the government to be oppressive on its

citizens. This is a government of the people, but at the

same time the citizens as individuals cannot be a law unto

themselves, and whatever the law of the land is must be

enforced according to its spirit and intent and not always

according to its strict letter.

The intent is what we must try to get at.

In this case it is not pretended that the defendants, the

Basic Company, did the cutting of the timber, on the con-

trary it bought the timber of other parties who did cut

it and manufacture it into lumber, but under the law the

defendant, the Basic Company, is just as responsible to
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the government as if it had itself taken the timber and

cut it. A party has the right to follow his property wher-

ever found. If your horse is stolen by a horse-thief and

sold to your neighbor for full value and the purchaser

pays the value of the horse, you may recover the value

from that neighbor or the horse itself; and this is the same

kind of a case. The question here is, is this government

property, and if that is true, the defendants are liable for

its value. Upon the question of damages or the amount

to be found in case you find anything, there are two rules

to be taken into consideration. The first is whether the

party is what is called in law a willful trespasser, that is,

whether he goes and takes the timber of the government

knowing he has no right to take it; he then is a willful

trespasser and he is liable for the value of the timber as

it was at the time of the conversion by him ; as in this case,

the defendant purchased that timber after it was con-

verted into lumber; if the original parties were willful

trespassers the defendant is held the same as the party

who cut the lumber, and if it was willful trespass the

defendant would be held for the value of the lumber as it

existed when conveyed to him, that is, its value as lumber.

The testimony here shows, and I believe it is not dis-

puted in any way, that there was in the neighborhood of

900,000 feet and worth from $9 to $10 a thousand. Coun-

sel has already made the calculation for you, but you

can readily make it yourself. That is one rule of damages.

The other is where the trespasser is not a willful tres-

passer, but takes what he has no right to take under the

impression that he has the right to take it; and that law

has been settled by the Supreme Court of the United States

I think something like this : When the taking of the tim-

ber, as by the parties in this case, was the result of inad-

vertence or mistake and the wrong was not intentional,

when the parties acted in good faith under the belief that



14 The United States of America

they had the right to take it, then, only the value of the

timber as it stood upon the land, is the value by which you

must make your estimate, that is, the value of the tim-

ber as it stood before the parties had devoted any labor

to, or expense upon it. There is only one witness who
has testified to that value and that is a witness who cer-

tainly is competent from the nature of his business. You
will remember that he testified it would be worth from

seventy-five cents to one dollar a thousand; there being

900,000 feet, if you estimate it at seventy-five cents it

would amount to about $675. And if you estimate it at

$1.00 it would be then about $900. So, if you find in this

case, first, that the parties who cut the timber were willful

trespassers and had no right to cut it your verdict would

be for the plaintiff for about the amount claimed by the

plaintiff in this action. If you find, still, that they had no

right to cut it, but did it innocently, supposing they had

the right, then your verdict would be in the neighborhood

of from $600 to $900.

Now, whether they innocently cut that timber suppos-

ing they had no right to cut it, you must judge by all the

testimony in the case. And there is one other authority

that you may consider and that is the opinion of the Secre-

tary of the Interior which was announced a great many
years ago. That Secretary of the Interior was the head

of a department of this government, and under some

principles of law, he was what is called a vice-principal,

that is, he was in his department the government itself

and he would be a very high authority. His construc-

tion of the law was the constiiiction which I will give you

today and is the next question to which I invite your

attention.

The important question with us is whether these parties

had the right to cut this timber, and you must reach your

conclusion in that not only from the evidence, but from
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the Act of Congress which I will call your attention to

and which has already been read to you. It is the Act of

June 3d, 1878, found in 20th Statutes, page 88. It pro-

vides that all citizens of the United States and other per-

sons bona fide residents of certain states and territories

named, including the State of Idaho, and all other mineral

districts of the United States, shall be and are hereby

authorized and permitted to fell and remove for building,

agricultural, mining and other domestic purposes, any

timber or other trees growing or being on the public lands,

said lands being mineral and not subject to entry under

the existing laws of the United States except for mineral

entry, subject to such rules and regulations as the Secre-

tary of the Interior may prescribe for the protection of

the timber and of the undergrowth growing upon said

lands and for other }>urposes.

Now you will observe from that law there are four ele-

ments to which I call your attention. First, that the priv-

ilege of cutting timber is only to citizens of the United

States, and that, of course, includes corporations which

may be organized under the laws of any of the states or

of the United States; second, that the timber can be cut

only for domestic use, that is, it cannot be shipped out

of the state ; and third, that it can be cut only upon those

lands which are mineral within the meaning of the Act

of Congress; and fourth, that the cutting must be done

according to the rules and regulations prescribed by the

Secretary of the Interior.

There is no question in this case that the defendant is

a domestic corporation, nor is there any question in this

case that the timber was cut for domestic use, that is,

it was not cut to be shipped out of the state, and, mark

you here, domestic use does not mean simply use for min-

ing purposes, it means for all domestic purposes. That

leaves, then, only two questions for consideration under
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this law. The first is, whether this land from which the

timber was cut was mineral land, within the meaning of

the Act, and, second, whether it was cut according to the

rules and regulations of the Secretary of the Interior.

The most important question for you to determine is

whether the land from which the timber in question was

cut is mineral within the meaning of the Act of Congress.

This you must do from the evidence aided by the defini-

tion of mineral lands as given you by the Court. As this

right of cutting timber from public lands was limited to

those of a mineral character, it is evident that Congress

realized the great necessity for the use of timber in mining

operations and other pursuits associated or growing up

with mining operations, and that it intended the Act for

the promotion and development of the mining industry.

The contention of the government, through the Depart-

ment of the Interior, by its agents, is that the cutting of

timber under this Act must be limited to such portions

of the land in a mineral district as is shown to actually

contain mineral, that is, the mineral must be actually dis-

covered in the ground; this, in fact, would be to limit it

to that ground located as mining ground or mining claims

;

for it is a well-known fact that as fast as mineral is dis-

covered the ground in which it is found is so located as

a mining claim.

Such a construction is, in my opinion, open to two ser-

ious objections : 1st. It would leave such an insignificant

amount of land available to timber, for only a compara-

tively small portion of the land is covered by mining

claims, that the supply would be totally inadequate to the

necessities of the communities. There would not be suffi-

cient timber on any one mining claim to supply even the

wants of that claim in its development and operations.

But the Act provides, not only for the use of the timber

for the miner, but also every other citizen, and for every
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domestic purpose. Keep that in view— for all citizens

and bona fide residents of the mining district, and for all

domestic purposes. It was contemplated that by the dis-

covery and development of a mining camp all other indus-

tiies, including the building of mills, towns, etc., would

follow. The act expressly provides that for all such wants

the citizens could be supplied with the timber on mining

lands. Even a slight knowledge of the operations and the

necessities of a mining camp, with all its varied interests

will convince anyone that these necessities cannot be sup-

plied from the timber growing on the located mining

claims or the equivalent,— that ground actually shown to

contain mineral.

The second objection to this construction is this: that

all the timber in the mining claims belongs not to the citi-

zens generally but to the owners of those claims and other

citizens cannot take or use it. So you will see that if the

cutting of timber is limited simply to that which grows

on mining claims, nobody but the owners of the mining

claims can use timber, although the law provides for its

use by other citizens. These two conditions make the con-

struction asked absolutely untenable. It would make the

law a futile one; it would be almost worthless, and we
cannot for a moment imagine that Congress contemplated

it should be limited to the narrow lines now asked. I say

distinctly, in my own opinion, that the law did n't intend

the cutting of timber to be confined to those grounds locat-

ed as mining claims or in which mineral had actually been

discovered. If that is not the law the question then is,

what is the law? To what lands does this Act of Congress

refer? My answer to that is this, that the only reasona-

ble construction to be given to it is, that it includes as

mineral lands, not only those which have been located

as mining claims or in whicli mineral has actually been

discovered, but also the other lands lying in close proxim-
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ity to, or in the neighborhood of, such mining claims, or

those having the general character of mineral lands.

In this connection ybu must bear in mind that, as a

rule, the land in a mineral district and in the neighborhood

of mines, is of such a hilly, broken character that it is

utterly useless for agricultural or other purposes than

mining and for the timber growing upon it, and as Con-

gress is presumed to have knOwn this fact it is presuma-

ble that it intended to include all such lands under the

designation of mineral lands, and with the view of grant-

ing the use of the timber thereon, as stated.

As a further aid in reaching your conclusion upon this

question I instruct you that lands of this broken charac-

ter lying reasonably near lands in which mineral has

actually been discovered and vvliich is so like it in general

appearance that miners would be justified in prospecting

it in the expectation of discovering mineral, should be

classed as part of the mineral lands of the mining dis-

trict and come within the purview of this law.

In this connection I call your attention to a rule estab-

lished a great many years ago by the Supreme Court, and

one which was suggested by an able member of the bar,

Judge McBride, in an action at Salt Lake City, in which

the Court laid down this as a rule, that anything in the

nature of a ledge of such a character that a miner would

work it and follow it with the expectation of finding ore

should be considered as a mining ledge within the mean-

ing of the law of Congress. I see no reason why that

same rule should not be applied to placer mining ground,

in other words, land of such a character and nature that a

miner would work it with the expectation of finding ore in

it should be considered as mineral land. I add another

statement, that lands suitable for agriculture and that are

not known to have any mineral in them, or in such small

quantities as to be absolutely valueless, and are so far from
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a mineral district or mineral belt that there can be no pre-

sumption that they contain mineral, should not, under any

circumstances, be classed as mineral lands, but would

have to be termed as agricultural or some other kind of

lands.

It is for you to determine, first, from the evidence in

this case, whether these lands on which this timber was

cut are of the character which I have described and which

I have instructed should come under the head of mineral

lands. If you find they are of that character, then the

defendant was justified in cutting the timber from the

land and your judgment would have to be for the defend-

ant. If, on the contrary, you find that they are not of

that mineral character or do not come under the head of

mineral lands, within the definition I have given you,

then your judgment must be for the government for such

damages as you may find, depending on the two rules I

gave you in the beginning as to whether it was a willful

or unintentional trespass.

As incidental to this I call your attention to some testi-

mony which has been introduced and upon which there

has been some comments by counsel, and the first is as

to certain maps and reports introduced from the land office

and from the surveyor general's office concerning the

general character of the country in the neighborhood of

where the timber was cut. The government is not abso-

lutely bound by the statements and representations con-

tained in these different reports referred to ; they are, in

fact, but the opinions of the officers making them. They

have the weight, at least, of the opinion of any other wit-

ness in the case. But in addition to that they are opinions

that were made by parties who had no interest in the

result of this or any other case. They were made as the

actual opinions from their observations of the lands and

from the information they had, and in that respect they
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are evidence and entitled to your careful consideration,

although they are not absolutely controlling in the case.

It has also been urged in this case that a rule for de-

termining the character of mineral land is whether it is

more valuable for mining than for agricultural purposes.

There is some authority to that effect. I doubt its value,

however. The rule is one that would be very hard to en-

force. In cases where there is no doubt about it there

could be no question raised, but in cases where there is

doubt it would have to be determined simply by the opin-

ions of those who would so differ that it would be very

hard to establish. If I am not mistaken, there was a case

a number of years ago in which it was claimed that certain

land was more valuable for townsite purposes than for

mineral land. The land was mineral, and it was found,

that the land was far more valuable as townsite than as

mineral land. Nevertheless the Court sustained its char-

acter as mineral land.

I am of the opinion, that where it is clearly evident that

there is so little mineral in the land that it would be of no

value as mineral land or where the quantity of mineral

is so small in the land that it could add nothing to its

value, it should not be termed mineral land. There would

be nothing to justify parties prospecting with the expecta-

tion of finding ore.

There is one other question here that has elicited dis-

cussion and that is as to the rules established by the Secre-

tary of the Interior. The law provides especially that the

Secretary of the Interior may establish rules for the regu-

lations of the cutting of timber and especially as to the

undergrowth. It is not always that rules established by

the department under the law are valid rules. Rules

established by the department must be in harmony with

the law itself. There is one rule here which provides for

the cutting of the undergrowth and the preserving of the
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undergrowth ; this comes clearly within the law ; and there

are some other rules there which I think are within the

purview of the act; same may not be.

Now, there is no evidence here to show whether any

of these rules were complied with or not, as I recollect;

but you must be the judges of that. If there is no evi-

dence whatever that those rules were complied with, then

it results that they have not followed this law of Con-

gress strictly. Those rules should have been complied

with, but if you find they have not complied with the rules

that does not authorize you, in my opinion, to assess the

damages as in willful trespass. The most that can be

done, if you find they acted in good faith in all other

respects, would simply be to find the value as innocent

trespassers ; it would not go beyond that.

I hope I have made the matter clear to you so that you

will understand how to construe this.

[Endorsed] : Filed March 15th, 1902. A. L. Richard-

son, Clerk.

United States Circuit Court, District of Idaho.

THE UNITED STATES,

vs.

THE BASIC COMPANY.

Verdict.

We, the juiy in the above entitled cause, find for the

defendant.

CHARLES HIMROD,
Foreman.

[Endorsed] : No. 12. U. S. Circuit Court, Central

Division, District of Idaho. The United States vs. The

Basic Company. Verdict. Filed March 15th, 1902. A.

L. Richardson, Clerk.
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In the Circuit Court of the United States, for the Central

Division of the District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff.

vs.

THE BASIC COMPANY, a Corporation,

Defendant.!

]

Judgment.

This action came on regularly for trial on the 14th day

of March, 1902. A jury of twelve persons was regularly

impaneled and sworn to try said action. Witnesses on

the part of plaintiff and defendant were sworn and ex-

amined. After hearing evidence, the argument of counsel,

and instructions of the Court, the jury retired to consider

of their verdict, and subsequently returned into court,

and being called, answered to their names, and say they

find a verdict for the defendant.

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered and adjudged that said

plaintiff take nothing by its complaint herein, and that

said defendant go hence without day.

Dated March 15th, 1902.

JAS. H. BEATTY,
Judge.

[Endorsed]: No. 12. U. S. Circuit Court, Central

Division, District of Idaho. The United States vs. The

Basic Company. Judgment. Filed March 15th, 1902.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States within and for

the District of Idaho, Central Division.

THE UNITED STATES,
Plaintiff .

I

vs. \ No. 12.

THE BASIC COMPANY,
Defendant.

I

Stipulation Extending Time in which to Hie Bill

of Exceptions.

It is hereby stipulated and agreed by and between R. V.

Cozier, attorney for plaintiff, and W. B. Heyburn, attor-

ney for defendant, in the above entitled case, that said

plaintiffs shall have until June 1st, 1902, in which to pre-

pare and sei've upon the attorney for defendant a draft

of the Bill of Exceptions in this case.

And said counsel for the respective parties herein unite

in requesting the Honorable Jas. H. Beatty, Judge of the

said Court, to grant an order fixing said date for the com-

pletion of said Bill of Exceptions as herein agreed upon.

R. V. COZIER,
Attorney for Plaintiff.

W. B. HEYBURN,
Attorney for Defendant.

Dated at Moscow, this 12th day of May, A. D. 1902.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States within and for the District of Idaho, Central

Division. The United States, Plaintiff, vs. The Basic

Company, Defendant. Stipulation Extending Time in

which to File Bill of Exceptions. Filed May 14th, A. D.

1902. A. L. Richardson, Clerk. R. V. Cozier, Attorney

for Plaintiff.
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In the Circuit Court of the United States within a/nd for

the District of Idaho, Central Division.

THE UNITED STATES, ^

Plaintiff. I

vs. y No. 12.

THE BASIC COMPANY,
Defendant.)

Order Extending Time to File Bill of Exceptions.

Now, on this 12tli day of May, A. D. 1902, it appearing

to me, Jas. H. Beatty, Judge of the above entitled Court,

from tlie stipulation on file in this case, that it is agreed

by and between counsel for the respective parties hereto,

that the plaintiff have until the 1st day of June, A. D.

1902, in which to prepare and serve upon the attorney

for defendant a copy of the Bill of Exceptions.

It is therefore ordered that the plaintiff be permitted

and is hereby granted until the 1st day of June, A. D.

1902, in wliich to prepare and serve a copy of the same

upon the attorney for defendant.

Dated at Moscow, this 12th day of May, A. D. 1902.

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States within and for the District of Idaho, Central

Division. The United States, Plaintiff, vs. The Basic

Company, Defendant. Order Extending Time to file Bill

of Exceptions. Filed May 14th, A. D. 1902. A. L. Rich-

ardson, Clerk. R. V. Cozier, Attorney for Plaintiff.
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In the Circuit Court of the United States for the District

of Idaho, Central Division.

THE UNITED STATES,
Plaintiff.

vs.

THE BASIC COMPANY,
Defendant.

Stipulation Extending Time in which to File Amend-

ments to Bill of Exceptions.

It is stipulated and agreed by and between R. V.

Cozier, attorney for plaintiff, and W. B. Heyburn, attor-

ney for defendant, in the above entitled cause, that said

defendant shall have until July 1st, 1902, in which to pre-

pare and serve upon the attorney for plaintiff a draft of

the amendments to the bill of exceptions in this case. And
said counsel for the respective parties herein unite in

requesting the Hon. James H. Beatty, Judge of the above

entitled Court, to grant an order fixing said date for the

completion of defendant's proj^osed amendments to the

bill of exceptions as herein agreed upon.

R. V. COZIER,
Attorney for Plaintiff.

W. B. HEYBURN,
Attorney for Defendant.

Dated this 23d day of June, A. D. 1902.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The
United States, Plaintiff, vs. The Basic Company, Defend-

ant. Stipulation Extending Time in which to File

Amendments to Bill of Exceptions. Filed June 30, 1902.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho, Central Division.

THE UNITED STATES, \

Plaintiff.

vs.

THE BASIC COMPANY, a Cor- j

poration,

Defendant.

J

Proposed Amendments to Bill of Exceptions.

Comes now the above named defendant, The Basic

Company, a corporation, by its attorney, W. B. Heybum,
and moves this Honorable Court to amend plaintiff's pro-

posed bill of exceptions, as follows, to-wit:

I.

Defendant asks the Court to amend plaintiif 's proposed

bill of exceptions by inserting after the words, "side

hills," in line 20, page 3, of said proposed bill of excep-

tions, the following words, to-wit: "On re-cross exami-

nation witness testified that the gravel extends up the

hill sides and the fact that the timber was cut on the

mountain side would not mean that it was not cut on

the gravel. '

'

II.

Defendant asks the Court to amend plaintiff 's proposed

bill of exceptions by inserting after the word "and" in

line 9, page 5, and before the word "between," the fol-

lowing words, to-wit :

'

' the fartherest of this timber was

cut."

ni.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "dredges"
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in line 13, page 5, insert the following words, to-wit:

'

' Mining claims extend right up close to where the timber

was cut."

IV.

Defendant asks the Court to amend plaintiff 's proposed

bill of exceptions by inserting after the word "bar" in

line 15, page 5, the following words, to-wit :

'

' It was cut

on part of the bar where the bar rises up the hill side.

Part of the bar upon which the timber stands, had been

mined. '
*

V.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '^ cutting"

in line 19, page 5, the following words, to-wit: "Part

of the Basic Company's mining claims were immediately

adjacent to this Sing Sing bar, extending above and be-

low. The Basic Company had nothing to do with select-

ing the timber to be cut.
'

'

VI.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "gold" in

line 24, page 5, the following words, to-wit: "Found it

was placer ground. '

'

VII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "lumber"

in line 10, page 6, the following words, to-wit: "The
Basic Company had nothing to do with the cutting more

than they gave me a contract for so much lumber and I

went to work cutting the timber. '

'

VIII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "know" in

line 17, page 6, the following words, to-wit: "All the
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land from which I cut timber in sections 19 and 20 and

sold to the Basic Company, was placer mining ground

that if I had plenty of Water I could make pay as placer

ground. '

'

IX.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "ground"

in line 15, page 11, the following words, to-wit: ''pay

mineral. '

'

X.

Defendant asks the Court to amend plaintiff's pioposed

bill of exceptions by inserting after the word "before"

in line 2, page 12, the following words, to-wit: "and

after."

XI.

l^efendarit asks the Court to ymend plaintiff's proposed

bill of exceptions by inserting after the word "gold" in

line 8, page 12, the following: "In what I considered

paying quantities."

XII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "ground"

on next to the last line, page 12, the following words,

to-wit: "The Basic Company are developing it by a

system of working, that is part of the system. '

'

XIII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "creek"

in line 2, page 13, the following words, to-wit : "A dredge

would naturally mine from Grimes Creek up to this

ground. In my judgment, it would pay to mine it that

way. '

'

XIV.

Defendant asks the Court to amend plaintiff 's proposed
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bill of exceptions by inserting after the word "easily" in

line 10, page 14, the following words, to-wit: ''They

stopped work on the bar because they worked up to the

water ditch.
'

'

XV.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "it" in line

18, page 14, the following words, to-wit: "I do not knew

much about the agricultural business but I should not

think that that land had any value as agricultural land."

XVI.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '

' homestead '

'

in line 13, page 16, the following words, to-wit :

'

' There

was some right below there.
'

'

XVII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "grows" in

line 15, page 16, the following words, to-wit : " It is wild

grass. '

'

XVIII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '

' exception '

'

in line 41, page 17, the following words, to-wit: "Upon
cross-exarhination, witness Garrett testified as follows:

' There are applications for patent on mining claims pend-

ing. For mining claims situated in township 6 N., 4 E.,

and township 7 N., 5 P]., and township 7 N., 4 E. I do not

know how many claims have been located or how many
applications are now pending in my office for patents in

these townships. On Moore's Creek there would probably

be one hundred or more, for all of which claims applica-

tion for patent is either pending or entiy has been made
and these are the claims of the Basic Company.' "
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XIX.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '

' character '

'

in line 21, page 18, the following words, to-wit: ''Such

as a prospector might follow with reasonable expectation

of finding pay ore."

XX.

Defendant asks the Court to amend plaintiff 's proposed

bill of exceptions by inserting after the word ''testified"

in line 22, page 18, the following words, to-wit: "I am
not in the employ of the Basic Company at this time and

have never been. '

'

And now, in furtherance of justice, and that right may
be done, the defendant presents the foregoing amendments

to plaintiff's proposed bill of exceptions and prays that

the said amendments may be allowed and that the same

be inserted within plaintiff's proposed bill of exceptions.

W. B. HEYBURN,
Attorney for Defendant.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The

United States, Plaintiff, vs. The Basic Company, Defend-

ant. Proposed Amendments to Bill of Exceptions. Filed

June 30, 1902. A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho, Central Division.

THE UNITED STATES,
Plaintiff.

vs.

THE BASIC COMPANY,
Defendant.

Plaintiff's Agreement to Amendments.

To the Defendant Above Named and to Its Attorney, W.
B. Heyburn, Esq.:

Comes now the United States of America, plaintiff

above named and gives notice that the plaintiff agrees to

the amendments and to each of them, proposed by the

defendant, which said proposed amendments to said pro-

posed bill of exceptions were served on the attorney for

the plaintiff on the 23d day of June, A. D. 1902.

R. V. COZIER,
Attorney for Plaintiff.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The

United States, Plaintiff, vs. The Basic Company, Defend-

ant. Plaintiff's Agreement to Amendments. Filed June

30, 1902. A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho^ Central Division.

THE UNITED STATES, \

Plaintiff, j

vs. (

THE BASIC COMPANY, \

Defendant. ]

Order Extending Time in which to File Amendments
to Bill of Exceptions.

ORDER.
Whereas, the parties in the above entitled cause, by

their respective counsel, have stipulated and agreed that

the defendants shall have until July 1st, 1902, in which

to prepare, file and serve its proposed amendments to the

bill of exceptions of plaintiff and have united in asking

the Court to make an order fixing said date for the com-

pletion of said amendments:

Now therefore, it is ordered by the Court that the de-

fendant shall have until July 1st, 1902, in which to pre-

pare, serve and file its proposed amendments to the bill

of exceptions.

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The

United States, Plaintiff, vs. The Basic Company, Defend-

ant. Order Extending Time in which to File Amendments
to Bill of Exceptions. Filed June 30, 1902. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States in and for the

District of Idaho, Central Division.

THE UNITED STATES,
Plaintiff.

vs. ^

THE BASIC COMPANY,
Defendant.

Order that Proposed Bill of Exceptions be Amended.

In the above entitled action tried at the March, 1902,

term of the above entitled Court, the jury having returned

a verdict in favor of the defendant and against the plain-

tiff, and the Court having by consent of the defendant and

at the request of plaintiff as shown by a stipulation hereto-

fore filed in the above entitled Court, made an order ex-

tending the time of plaintiff to prepare, file and serve its

bill of exceptions until the 1st day of June, 1902, and that

before the expiration of said time the plaintiff filed its

proposed bill of exceptions, and served a copy thereof

upon the attorney for the defendant herein, and the Court

having by consent of the plaintiff and at the request of

the defendant, as shown by stipulation heretofore filed,

made an order extending the time of said defendant to

prepare, serve and file its objections and amendments to

the said proposed bill of exceptions to the 1st day of July,

1902, and said defendant having, before the 1st day of

July, 1902, filed and served upon plaintiff its objections

and amendments to i)laintiff 's proposed bill of exceptions,

and said plaintiff having on the 23d day of June, 1902,

agreed to the amendments and each of them proposed by

the defendant.

It is ordered by the Court that the said proposed bill

of exceptions be amended as proposed by the defendant

and agreed to by the plaintiff in the following particulars,

only, to-wit:
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1. By inserting after the words "side hills" in line

20, page 3, of said proposed bill of exceptions the follow-

ing words, to-wit: ''On re-cross examination witness

testified that the gravel extends up the hill sides and the

fact that the timber was cut on the mountain side would

not mean that it was not cut on the gravel."

2. By inserting after the word ''and" in line 9, page

5, and before the word "between" the following words,

to-wit: "the fartherest of this timber was cut."

3. By inserting after the word "dredges" in line 13,

page 5, the following words, to-wit: "Mining claims ex-

tend right up close to where the timber was cut."

4. By inserting after the word "bar" in line 15, page

5, the following words, to-wit: "It was cut on part of

the bar where the bar rises up the hill side. Part of the

bar upon which the timber stands had been mined."

5. By inserting after the word "cutting" in line 19,

page 5, the following words, to-wit: "Part of the Basic

Company's mining claims were immediately adjacent to

this Sing Sing bar, extending above and below. The

Basic Company had nothing to do with selecting the tim-

ber to be cut."

6. By inserting after the word "gold" in line 24, page

5, the following words, to-wit: "Found it was placer

ground. '

'

7. By inserting after the word "lumber" in line 10,

page 6, the following words, to-wit: "The Basic Com-

pany had nothing to do with the cutting more than they

gave me a contract for so much lumber and I went to work

cutting the timber."

8. By inserting after the word "know" in line 17,

page 6, the following words, to-wit: "All the land from

which I cut timber in sections 19 and 20 and sold to the

Basic Company, was placer mining ground that if I had

plenty of water I could make pay as placer ground. '

'
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9. By inserting after the word "ground" in line 15,

page 11, the following words, to-wit: ''pay mineral."

10. By inserting after the word "before" in line 2,

page 12, the following words, to-wit: "and after."

11. By inserting after the word "gold" in line 8, page

12, the following words, to-wit: "In what I considered

paying quantities."

12. By inserting after the word "ground" on next

to the last line, page 12, the following words, to-wit:

"The Basic Company are developing it by a system of

working, that is part of the system. '

'

13. By inserting after the word '

' creek" in line 2, page

13, the following words, to-wit: "A dredge would natur-

ally mine from Grimes Creek up to this ground. In my
judgment, it would pay to mine it that way."

14. By inserting after the word "easily" in line 10,

page 14, the following words, to-wit: "They stopped

work on the bar because they worked up to the water

ditch."

15. By inserting after the word "it" in line 18, page

14, the following words, to-wit: "I do not know much
about the agricultural business, but I should not think

that that land had any value as agricultural land. '

'

16. By inserting after the word "homestead" in line

13, page 16, the following words, to-wit: "There was

some right below there.
'

'

17. By inserting after the word "grows" in line 15,

page 16, the following words, to-wit: "It is wild grass."

18. By inserting after the word "exception" in line

41, page 17, the following words, to-wit: "Upon cross-

examination witness Garrett testified as follows: 'There

are ay^plications for patent on mining claims pending.

For mining claims situated in township 6 N., 4 E., and

township 7 N., 5 E., and township 7 N., 4 E. I do not
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know how many claims have been located or how many
applications are now pending in my office for patents in

these townships. On Moore's Creek there would probably

be one hundred or more, for all of which claims application

for patent is either x^ending or entry has been made and

these are the claims of the Basic Company. '

'

'

19. By inserting after the word ''character" in line

21, page 18, the following words, to-wit: ''Such as a

prospector might follow with reasonable expectation of

finding pay ore. '

'

20. By inserting after the word "testified" in line 22,

page 18, the following words, to-wit: "I am not in the

employ of the Basic Company at this time and never have

been. '

'

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the

United States for the District of Idaho, Central Division.

The United States, Plaintiff, vs. The Basic Company, De-

fendant. Order that proposed Bill of Exceptions be

amended. Filed June 30, 1902. A. L. Richardson, Clerk.

In the Circuit Court of the United States, within and for

the District of Idaho, Central Division.

THE UNITED STATES,
\

Plaintiff,

vs.

)-No. 12.

THE BASIC COMPANY, a Corpo-

ration

Defendant./

Bill of Exceptions.

Be it remembered that on the 14th day of March, 1902,

at a stated term of said court begun and holden in the City
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of Boise, in and for the District of Idaho, before his

Honor, Jas. H. Beatty, the issue joined in the above stated

cause came on to be tried before a jury, the plaintiff being

represented by R. V. Cozier, and the defendant being rep-

resented by W. B. Heyburn. And upon the trial of that

issue, the plaintiff, to maintain and prove the said issue

upon its part, had sworn as witnesses the following

:

E. E. Garrett, who testified as follows: ''My name is

E. E. Garrett, residence Boise, occupation Receiver of

Public Moneys of the United States at Boise, and, as such

Receiver, am one of the joint custodians of the public

land records of the United States within and for the

Boise, Idaho, Land District. I have with me the Tract

Book of township 6 N., range 4 E., and town 7 N., range

4 E., and township 7 N., range 5 E. The plat of 6 north,

4 east, is not surveyed, there is no plat of that township.

During the year 1898 township 7 N., range 4 E., was unap-

propriated government land. The south half of section

24 was State land, the north half was at that time unap-

propriated government land. Sections 13, 19 and 20,

township 7 north, range 5 east, and the north half of sec-

tion 24, was unappropriated government land. Plat of

townshiji 6 north, range 4 east, has not been filed in my
office, but so far as the record of my office is concerned,

the land in this townshijD has never been appropriated.

It is possible there may be some mineral entries."

Upon cross-examination, witness Garrett testified that

he had no knowledge as to whether the title to the north

half of section 24, by reason of mining claim location, was

in the United States. The same would be true of sections

19 and 20, and of township 6 north, range 4 E. ; that the

land in controversy might have been located as mineral

land in 1898; that he knew nothing about the title that

passes as the valid location of a mineral claim ; that it was

not true tliat the whole of township 7 north, range 5 east,
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had been returned as mineral; if it was returned U) the

office as mineral the records would show it.

On re-direct examination the witness testified that the

plats as returned by the Surveyor General and on file in

his office, indicate on the face that it is timber land. ''I

am positive that the title to land in township 6 north,

range 4 east, in 1898 had not passed from the govern-

ment. There were some mineral entries made for lands

along Grimes Creek and also along Granite Creek. No
patent, however, was issued at that time." Witness Garrett

further testified that the southeast quarter of the northeast

quarter, and the northeast quarter of the southeast quar-

ter, section 19, and the west half of the southwest quarter,

section 20, township 7 north, range 5 east, was appro-

priated under homestead entry No. 4772, by William Van
Winkle on June 18, 1900, but patent has never issued.

Thereupon, to further prove its issue, the plaintiff

called F. H. Bedolfe, who, being sworn, testified that he

was a surveyor at Centerville, Idaho; that he had been

engaged in the business of surveying since 1867; that

during the summer of 1900 he was employed by M. A.

Meyendorff, Special Agent of the General Land Office, to

make survey of lands in the Boise Basin country; that

he made a survey showing the location of the unsurveyed

lands on the east side of sections 12 and 13, in township

6 north, range 4 east; that he run out the section lines

from the township corner; that he run out the lines of

sections 12 and 13, in township 6 north, range 4 east.

"Edward Darlington and Henry Ashcroft were with me
at the time of making the survey; the land was rolling

timber land, intersected by Grimes Creek. I should call

it heavily timbered land ; I saw evidence of timber having

been cut and removed ; the cutting was about a mile long

and about 800 feet wide, and was on the east half of sec-

tions 12 and 13, from the center between the center of 13
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and the center of 12 on the east half, that is, the center

north and south. I should say the cutting was on the

dividing line between sections 12 and 13, fifteen or sixteen

hundred feet wide at the upper end, it was 100 feet wide

on the north end, it narrowed down toward the south end

;

the timber was pine and fir."

Upon cross-examination the witness testified that the

township line was, at the nearest point, about one quarter

of a mile west; the cutting was west of Grimes Creek;

the cutting was approximately a half mile little north and

west of Sing Sing Bar, part of it in the same quarter

section. ''Sing Sing Bar is a mining claim which was

worked by a flume, I guess. I call Sing Sing Bar where

Snow's tunnel is, and the head of the company's ditch.

The bar on the west side has been extensively worked. '

'

On re-direct examination witness testified that the prin-

cipal portion of the timber was cut along the side hills.

On re-cross-examination witness testified that the gravel

extends up the hill sides and the fact that the timber was

cut on the mountain side would not mean that it was not

cut on the gravel.

To further prove the issue in its behalf the plaintiff

called M. A, Meyendorff, who, being sworn, testified that

his name was M. A. Meyendorff; that he was a Special

Agent of the General Land Office, with present place of

residence at Rapid City, South Dakota ; that he was Spe-

cial Agent during the year 1900; that he was with Mr.

Bedolfe when he made survey of sections 12 and 13, in

township 7 north, range 4 east; that they established tlie

exact lines showing the location of timber cut; that the

principal portion was on the hillsides, quite a distance

from the bottoms, both west and east, principally west;

there was evidence of stumps freshly cut, within a year

or so; the timber cut was fir and pine principally, and

averaged about 28 inches in diameter. "Mr. Bedolfe,
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Mr. Darlington, Mr. Ashcroft and, I think, Mr. Kanton,

were with me when the survey was made. I assisted in

making survey of section^ 19, 20, township 7 north, range

5 east ; I was with Mr. Turley, Deputy United States Min-

eral Surveyor, Isaac Van Winkle, William Van Winkle,

and perhaps Mr. Datlington, when we made survey to

locate William Van Winkle 's homestead, also to see where

timber had been cut. We began at the southwest comer

of section 20, township 7 north, range 5 east, run north

setting out stakes and located the homestead where tim-

ber was cut. The description of the Van Winkle home-

stead, and a little outside of the homestead on some vacant

land on the northwest, would be the southeast quarter of

northeast quarter, northeast quarter of southeast quarter,

section 19, and west half of southwest quarter, section 20,

toYv^nship 7 north, range 5 east; there was growing timber

on the land and the stumps where the timber had been cut

;

there had been considerable timber cut there at that time.

I made survey of sections 13 and 24 in township 7 north,

range 4 east; was on W. T. Hiatt's timber and stone entry

and his homestead filing ; we run out pocket-compass lines

and took scale of the timber. There were some new cut-

tings and some old cuttings ; there were about 60 trees of

the old cutting ; the trees were pine and measured 28 inches

in diameter. The Hiatt homestead, where the principal

cutting was done, was the southwest quarter of northwest

quarter, section 19, township 7 north, range 5 east, and

south half of northeast quarter and southeast quarter of

northwest quarter, section 24, township 7 north, range 4

east. The principal cutting was done on the homestead,

the old cutting was scattered all over."

On cross-examination Mr. MeyendorfP testified that he

did not know of his own knowledge who cut the timber.
'

' I know who owned the land from which the timber was

cut by examining the records of the land office at Boise. '

'
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To further prove the issue upon its behalf, the plaintiff

called Henry Ashcroft, who, being sworn, testified that

his name was Henry Ashcroft, residence Placerville, age

27 years, engaged in the sawmill business since 1898;

run a sawmill in 1898 on Sing Sing Bar, and for a short

time on Offer Creek. "I was with Mr. Bedolfe and Mr.

Meyendorff and others when they run out the lines and

made the survey of sections 12 and 13 in township 6 north,

range 5 east, along Sing Sing bar. I cut, during the sea-

son of 1898, about 700,000 feet from the land described

by the surveyor and Mr. Meyendorff ; showed them where

the timber was cut. JMr. Hiatt, my partner, entered into

a contract with the Basic Company to sell lumber and

the Basic Company received the timber which we cut from

this land, paying us at the rate of $10 per thousand feet.

We delivered to the company about 700,000 feet of lumber

which we cut from lands in sections 12 and 13, township

6 north, range 5 east, as shown by the surv^ey ; the lumber

was manufactured from pine trees; the lumber was de-

livered to the Basic Company during the season of 1898;

the lumber was delivered to the company at its flume about

a mile from where it was cut. The timber was cut from

what would be the slope from the creek, and the fartherest

of this timber was cut between a mile and three-quarters

of a mile from the bar."

Upon cross-examination witness Ashcroft testified that

he understood that the flume at which the lumber was de-

livered was for the purpose of carrying water to tlie power

plant used for the purpose of operating mining dredges;

mining claims extended right up close to where the timber

was cut.
*

' When I stated the timber was back from a half

to three-quarters of a mile from the bar, T meant from

the particular place where they were mining on the bar.

It was cut on part of the bar where the bar rises up the

hillside. Part of the bar upon which the timber stands
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had been mined. The Basic Company was a corporation

mining in Boise County at the time we sold them the

lumber in question; the liimber was used for the purpose

of making extensive flumes and ditches; the Basic Com-

pany paid us $10 per thousand, they had nothing to with

the actual cutting." "Part of the Basic Company's min-

ing claims were immediately adjacent to this Sing Sing

Bar, extending above and below. The Basic Company

had nothing to do with selecting the timber to be cut.
'

'

On re-direct examination witness Ashcroft testified that

no one gave him any authority to cut the timber, and did

not know to whom the land belonged; that he had pros-

pected the land, but it was not for the purpose of cutting

off mineral land ; he happened to sink a hole and found it

contained gold. Found it was placer gold.

The plaintiff, to further prove the issue on its behalf,

called Isaac Van Winkle, who, being sworn, testified that

his name was Isaac Van Winkle, his residence Garden Val-

ley, his occupation farming, but that in 1898 he was run-

ning a sawmill near Centerville ; that he and two or three

brothers were partners in the sawmill; that they hired

their logging done ; that during 1898 they cut timber above

the town of Centerville, three-quarters of a mile above

the town; that he went over the land, from which the

timber was cut, in 1900 in company with Meyendorff and

party at the time the survey was made; that the lands

which Meyendorff and party surveyed were the lands

from which "we cut the timber, the most of the timber;

the land was the land which my brother, William Van
Winkle, afterwards filed upon as a homestead; the tim-

ber was cut along the flat or bottom and was principally

fir and pine. In the summer of 1898 we cut for the Basic

Company about 250,000 feet, most of it from the land

which my brother William Van Winkle filed upon as a

homestead, and the balance from land adjoining the
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homestead. We sold this lumber to the Basic Company in

1898, and, to the best of my recollection, the price was $9

or $9.50 per thousand feet. I knew tlie land was govern-

ment land. I supposed it was free. I had a contract with the

Basic Company to cut the lumber. The Basic Company

had nothing to do with the cutting more than that they

gave me a contract for so much lumber and I went to work

cutting the timber."

Upon cross-examination witness Van Winkle testified

that a portion of the ground where the timber was cut had

once been located as a placer mine, but it was after the

timber was cut; there was placer ground around it; **I

believe if I had 400 inches of water on the ground I could

make it pay as placer diggings. I was bom in Boise

Basin and lived there all my life. I have quartz mined

and placer mined up there, and there are probably quartz

ledges up there, I don't know. All the land from which

I cut timber in sections 19 and 20 and sold to the Basic

Company was placer mining ground that if I had plenty

of water I could make pay as placer ground. '

'

To further prove the issue upon its behalf the plaintiff

called H. H. Schwartz, who testified that he resided at

Spokane, Washington, and was a Special Agent of the

General Land Office; that during the year 1899 he made

an investigation of an alleged timber trespass committed

in the Boise Basin country, in which trespass the Basic

Company was alleged to have been involved. *'I dis-

covered that some timber had been cut and used by the

Basic Company; that the timber had been used in the

building of flumes and dredges, and I asked the Superin-

tendent of the Basic Company where the timber came

from and who it came from, and he told me. The Com-

pany gave me the names of W. F. Hiatt, E. S. Robinson,

Henry Ashcroft, Placerville ; George Van Winkle, Arthur

Van Winkle and William Van Winkle, Centerville. They



44 The United States of America

gave me the description of the land from which the tim-

ber was cut. It was on sections 12 and 13 in township 6

north, range 4 east ; sections 13 and 24 in township 7 north,

range 4 east, and sections 19 and 20 in township 7 north,

range 5 east. Mr. Bethell, who was the attorney in fact

for the Basic Company, stated to me that all the timber

but 5 per cent, came from these lands. He stated that

5 per cent of the amount of timber cut came off the lands

that the Basic Company owned, on which they had applied

for patent as placer ground. The Company stated that

the price paid for the lumber was $9 per thousand. '

'

The plaintiff, to further prove the issue upon its behalf,

called W. F. Hiatt, who, being sworn, testified that his

name was W. F. Hiatt and that he resided near Placer-

ville, Idaho; had resided in that vicinity some twenty

years and the principal part of that time had been en-

gaged in cutting timber for mining and domestic pur-

poses ; that in his opinion, from his experience and knowl-

edge of the country, a fair value for the timber standing in

the tree in that vicinity of the lands in question, would

be 75 cents or $1 per thousand, that is, stumpage value;

that would be the value of the lumber sold to the Basic

Company.

The plaintiff, having rested its case in chief, the fol-

lowing took place:—

By Mr. Heyburn:
''They have not shown that this was government land

at all. The ojB&cer they put on the stand said he didn't

know whether or not it was, and that his records did not

show. '

'

By the Court :

"Didn't the witness who was introduced show by the

maps that that land had not been entered?"

By Mr. Cozier :

*
' The Receiver of the Land Office said there had never
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been any entry, that his record showed that that was

vacant government land. I claim that is conclusive of the

title being in the government. We have made a prima

facie case."

By Mr. Heyburn :

'

' They have got to prove that this land was on the pub-

lic domain of the United States.
'

'

By the Court :

"I think the witness who was on the stand, according

to my recollection, showed that this land had not been

entered, and, therefore, was public land. Now it is pos-

sible that mining claims have been located upon that land,

if so, I think that is a matter for the defense. I don't

think the government should come in here and show that

mining claims have not been located upon that land; if

this ground has been taken up as mining ground it is the

defendant's place, in my opinion, to show that. If the

case should rest here this land would pass as government

land. The testimony may not be perfect, that is, they

may not have established a case that cannot be overthrown.

I think they have shown that the title to that land rests

in the government. I don't think the Court could order

an expert to examine it. I therefore will have to hold that

so far the government has established that these lands

are public lands, belonging to the government. I will

have to overrule your motion. '

'

By Mr. Heyburn :

''I take this position, upon which I ask the Court to

express an opinion. It is not sufficient to prove they are

I3ublic lands. They must prove they are not mineral

lands. That is to say, we may cut timber on the public

mineral lands, and they must prove they are not mineral

lands. '

'

By the Court :

'

' Do you put that in the shape of a motion ? '

'
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By Mr. Heyburn:
*

' Yes, I will make it that way. '

'

By the Court:

''Then, I will overrule it."

By Mr. Heyburn:
'

' Exception. '

'

And thereupon the defendant, to prove the issue in its

behalf, called Orley Soucie who, being sworn upon behalf

of the defendant, testified that he had lived in Centerville

about three years and in Boise County about ten years;

engaged principally in the business of placer mining ; that

he was acquainted with Sing Sing bar ; that he considered

it mineral ground; that mining had been done there, but

whether the people who did the mining had located it

he did not know; there had been several deep faces cut

off, as well as one probably 250 feet in length and about

7 or 8 acres worked off. "The depth from the surface

to bed rock varies, the further you get back in the hill

the deeper the soil is. I don't suppose at the point of

the bar it is over 3 feet, while back it is 12 or 15. The

work is on the west side of Grimes Creek. I know timber

has been cut off sections 12 and 13. I think you would

find timber within a quarter of a mile from the place

where mining had been done ; I think portions of the bar

extend back to where the timber was cut. Those who

worked the bar must have got pay or they would not

have done the work; the principal part of the bar is

worked up to the ditch. I would consider a portion, at

least, of the ground from which the timber was cut more

valuable for mining than for any other purpose. I am
acquainted with what is known as the Van Winkle ground

up near Centerville, from which the timber was cut in

sections 19 and 20, a portion of the ground was located

as placer claim."
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Q. I will hand the vsntness a location notice of a placer

claim, and ask you to state whether or not you are one

of the locators of that claim.

A. I am, yes, sir.

Q. You are?

A. Yes, sir.

Q. State if you made the location, or assisted in doing

so.

A. I and a man named Ed Sibern together made the

location.

Q. When did you make it?

A. In 1899-1 don't remember the date. The 18th of

March, 1899.

Q. Did you ascertain whether or not it was placer min-

ing ground when you located it!

A. I did not do any prospecting.

Q. Did your partner?

A. I don't think that he did.

Q. How did you come to locate it?

A. I located it for dredge ground.

Q. Was it gravel?

A. There is gravel exposed on the rim of the bar.

Q. Is that where the timber was cut?

A. A portion of it.

Q. From your experience in mining in Boise Basin,

state whether or not when gravel is found such as you

saw there it indicates the presence of placer mining

ground ?

A. Generally speaking it does.

Q. State if there is any stream or gulch running through

this Van Winkle ground that you made the location upon ?

A. That is a separate location from this one.

Q. I understand that.

A. There is a gulch. In fact, there is not any water

running there on the surface during the summer.
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Q. How much of the Van Winkle ground does this

mining claim cover?

A. The Van Winkle homestead ground?

Q. Yes.

A. It runs diagonally, as near as I understand it, across

the Van Winkle homestead.

Q. When you say the Van Winkle homestead do you

mean the two forties?

A. The two forties. It runs diagonally, as I under-

stand it, across that.

By Mr. Heybuen:

''We offer this in evidence."

By Me. Coziee:

**I object to that as incompetent, irrelevant and im-

material, because the land office records show that has all

been taken up as a homestead. '

'

By the Couet:

''If this is intended to show that the land is mineral,

of course they have a right to show that."

By Me. Heybuen :

"This is known as the Sugar Creek Placer, and I will

ask the clerk to mark it 'Defendant's Exhibit A.' "

Witness Soucie further testified that there were other

mining claims in the immediate vicinity of the Van Win-

kle tract; that there were diggings just below the mouth

of the gulch, and at the mouth of the Van Winkle gulch

there is a sluice which the Chinamen have set up to work

next spring ; that work was formerly done there by Paddy

Ryan. The sluice is set 250 feet from the Van Winkle

fence. "I think the Van Winkle tract is underlaid with

gravel. I have never prospected the Sing Sing bar. I

should consider a portion of it mineral ground, pay min-

eral.
'

'

Upon cross-examination Soucie testified he knew where
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timber was cut in sections 12 and 13 in township 6 north,

range 4 east; that it was two years since he was there;

that mining was done on the Sing Sing bar but he did not

know who did it or how long ago it was mined; that he

knew the bar for 7 years; that the actual cutting of the

timber was not over a quarter of a mile from where the

mining was done; that there had been some mining on

the hill sides, the surface had been sluiced off. *'I never

saw any prospecting along the hill sides. I presume the

prospects on the hill sides were old abandoned prospects.

The character of the timber on the hills was pretty fair.

I located the claim along the bar for dredge ground for

the Basic Company. I never did any work on the loca-

tion because I was under agreement with the Basic Com-

pany. I considered the ground dredge ground, too deep

for me to work. I located it on March 18th, 1899, after

the cutting of the timlier, the next spring. There was no

location on the land in 1898 to my knowledge."

''The location on the Van Winkle tract was made in

1899, the cutting was before and after the location. There

had been timber cut on each side of the claim. The in-

tention, in making the location, was to take in the creek

bottom, the character of the soil along the creek bottom

being sandy loam. There is a meadow there and the

location took in the meadow, a part of the Van Winkle

homestead. There has never been any mining work done

there. I have never done any prospecting inside the

inclosure. I have prospected outside the enclosure and

found gold. In what I consider paying quantities."

Q. Do you mean to say that you would consider the

land in that bottom where that ranch is, where they raise

that grass and hay, would be more valuable for the gold

that is in it than it would for agricultural purposes or

grazing purposes?

A. Well, it would be hard for me to tell on the entire
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claim. The particular spot where I prospected, if I had

the ground and the water to work it with I would not

hold it as a ranch.

Q. But as it stands would you consider it more valua-

ble for mining or for agriculture purposes?

A. Well, it would be impossible to work it without

water.

Q. Well, what would you say it would be more valua-

ble for?

A. I presume for farming purposes, or pasturage, if

you could n 't get any water to work it, than it would for

mining purposes.

Q. Did any part of this location cover part of the tract

that had been cut over in 1898?

A. It covers a small portion of it.

Q. How much of it? What proportion?

A. I don't suppose over four or five acres. The line

may extend out on each side and include that much that

the timber was cut off.

On re-direct examination the witness testified that he

saw no reason why the ground could not be worked by

dredge, the Basic Company evidently thought so; that

the Basic Company had an option on the ground; the

Basic Company are developing it by a system of work-

ing, that is part of the system; that he located the Van
Winkle ground, but not in his own name; placed "Dar-

lington 's name on the location ; the piece of ground is con-

nected in the valley in which it lies with Grimes Creek;

a dredge would naturally mine from Grimes Creek up to

this ground. In my judgment it would pay to mine it

that way. He did n 't think, from the climate, that any-

thing could be raised on the ground except hay; I would

not consider it subject to general farming. Some times

they make a success of it one season and then maybe there



vs. The Basic Company. 51

will be a season or two that is a failure on account of

frost."

By the Court :

'*I thought the witness testified something about lode

mining in that neighborhood?"

By the Witness:

'*In the neighborhood of the Van Winkle ranch, do

you mean?"

By the Court:

"Yes, sir, this property."

By the Witness:

"No, sir, I don't know of any." "There is one ledge

about 8 feet across. It is not a quarter of a mile from

the place where the principal cutting was done. I had

the ore assayed once, there was only a little trace of silver

in it, not much value. No one ever made any location

on it for quartz. I never found anything there justifying

me in making a location. The laud along the bottom

grows grass pretty well. It averages 250 feet in width

and has been used as a hay and stock ranch ever since

I have been there. Van Winkle lives on the claim as a

homestead. The bulk of the timber was cut off this claim.

There was some cut off the hills where the sides run down
to the flats. The character of the soil is sandy loam. Van
Winkle is using the bottoms."

The defendant to further prove the issue in its behalf,

had called J. J. Egan who, being sworn, testified that he

lived a few miles from Boise, engaged in the business of

uuning; engaged in that business off and on for 30 years;

that lie had mined in the Boise Basin ; that at the request

of Special Agent Meyendorff he prospected the ground

from which the timber was cut in sections 12 and 13,

what was known as Sing Sing bar, for the purpose of

seeing if it was mineral land
;
prospected a year ago last
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July; dug several holes, couldn't say how many, found

a small quantity of gold, but didn't prospect very exten-

sively ; had extensive experience in placer mining in Boise

Basin; from their prospecting, found the ground was

mineral bearing. Didn't prospect it thoroughly but

enough to see there was gold there. He would prospect

it more thoroughly before he would bring water onto it.

From the character of the countiy he would think one

might be justified in prospecting it more thoroughly. Sing

Sing bar contained pretty good prosj^ects but there was

no way to get water on, could n 't get water on easily ; they

stopped work on the bar because they worked up to the

water ditch. '*I know the Van Winkle tract, prospected

it for the government inspector, dug holes and found gold.

It is mineral bearing ground, but to speak intelligently

I would have to prospect it very thoroughly. Take that

whole country through, it is mineral bearing country.

There are evidences of quartz ledges all through that coun-

try. I would not say in regard to any ledges at Sing Sing

bar, I never noticed any there, but I did in the vicinitj^ of

the Van Winkle ground. I never examined the ground

thoroughly enough to know if there were any values in it.

I do not know much about the agriculture business but I

should not think that land had any value as agricultural

land."

Upon cross-examination witness Egan was shown a

paper and identified the signature thereon as his, stating

he made an aflfidavit before Special Agent Meyendorff;

stated that he corroborated the statements contained in

the affidavit of Mr. Jaggers, "we never prospected for

quartz. '

' The following affidavit was then introduced and

read in evidence

:
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EXHIBIT NO. 11.

"State of Idaho, )
] ss.

County of Boise, j

J. S. Jaggers, being first duly sworn, on his oath de-

poses and says : I am a citizen of the United States, 42

years of age ; my residence and post office address is Cen-

terville, Idaho; my occupation is mining; I have been

mining quartz and placer grounds since 1871 in Montana

and Idaho ; the last two years I worked for the Basic Com-

pany of Centerville, Idaho, dredging their placer grounds.

July 8th to 10th, inclusive, being engaged by Special

Agent Meyendorff, I prospected for valuable mineral,

principally gold, both placer and quartz, in southeast

quarter of section 12 and northeast quarter of section 13,

township 6 north, range 4 east, by sinking prospect holes

3^x3 feet, 5 to 8 feet deep, until bedrock was reached, and

then washing it in the usual manner. I prospected the

ground thoroughly. John Egan of Centerville, Idaho, an

experienced miner, was associated with me in this work.

We sank nine holes on the ground from which the timber

was cut by, as I am told, W. F. Hiatt and his partners,

comprising an area of about 80 acres, and found no value

to the ground for mining purposes. Our 'pannings' pro-

duced only 'colors' not in paying quantities. No man on

earth could make a living from placer mining on that

ground. I looked also for quartz croppings, or float, but

found none. In like manner I prospected, under employ-

ment by Special Agent M. A. Meyendorff, July 12th and
13th, 1900, the land embraced in the west half of the south-

west quarter of section 20, township 7 north, range 5 east,

B. M., where I sank, with the assistance of John Egan, four

prospect holes 3ix7 feet, 5 to 8 feet deep, until bedrock

was reached, with the result of veiy small colors. I pros-

pected also the ground along the road leading from draws,
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with like result. I did not find there any paying quartz.

No one could make a living by mining this ground. I

prospected land from which timber was cut by, as I un-

derstand, Van Winkle Bros., only.

J. S. JAGGERS.

Subscribed and sworn to before me this 13th day of

July, A. D. 1900, at Centerville, Idaho.

M. A. MEYENDORFF,
Special Agent, G. L. 0.

J. J. Egan, being first duly sworn, on his oath deposes

and says: I am a citizen of the United States, 50 years

of age. My residence and post office address is Center-

ville, Idaho; my occupation since the past 30 years has

been and is placer and quartz mining, principally in

Montana and Idaho. On July 8th to July 13th, I have

been prospecting for Special Agent M. A. Meyendorff,

in company with J. S. Jaggers, whose affidavit is above,

certain parcels of land as mentioned by J. S. Jagger's

affidavit. I read the afiidavit made by J. S. Jaggers the

13th day of July, 1900, carefully and corroborate every

fact relating to the prospecting and character of the land

as to its mineral value as stated by him.

J. J. EGAN.
Subscribed and sworn to before me this 13th day of

July, A. D. 1900, at Centerville, Idaho.

M. A. MEYENDORFF,
Special Agent, G. L. O."

Witness made the statement contained in the affidavit,

that he prospected the ground on which the timber was

cut, went to bedrock. Under present conditions, witness

could not see how any one could make a living there; he

could not say if ground would pay by sluice boxes or

hydraulics; he and Jaggers were prospecting and deter-

mined what their report would be; said *'we can't make
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a living prospecting here. If a rich company had hold

of it it might be different. I would n't mine the ground."

The defendant, to further prove the issue on its behalf,

had called George Van Winkle who testified that he owned

the half section from which the timber was cut in sections

19 and 20; that as to the character of the land he would

call it mineral land ; that he was born in the Boise Basin

country and placer mined all his life;, that all the ground

he had prospected would, in his opinion, be valuable placer

ground ; that he knew Sing Sing bar, but had never pros-

pected it; had seen that work had been done there.

On cross-examination the witness testified that be had

prospected on the Van Winkle ground; had found gold

in paying quantities, provided water could be brought on

it; that the timber that was cut on this ground was fur-

nished to the Basic Company; that there had never been

any mining done on his brother's homestead; there was

some right below there. "We used the homestead for

pasture, there are 30 or 40 acres of pasture on which grass

grows, it is wild grass."

Thereupon Mr. Heyburn, counsel for the defendant,

stated as follows:

'

' I desire to offer in evidence the report of the surveyor

general's office of Idaho, on township 7 nortn, range 5

east, as to its mineral character. I offer that in evidence

and will substitute a certified copy from the surveyor

general's office. I read now from page 55 of the report

of the surveyor general's office in volume 47. This com-

mences with the subdivision of the fractional lines of

township 6 north, range 5 east. I will substitute a copy

of that.

*

' I want to read here from the notes of the survey that

has been made of the township containing sections 12

and 13 and Sing Sing bar. I will now offer this in evi-
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dence. I will substitute another copy. I took this out

of the copy of the transcript used on appeal in the Van

Winkle case. We offer it in evidence for the purpose of

showing how the government has classed this land and

showing where the auriferous gravels are and the de-

jjosits. Same is marked 'Defendant's Exhibit B.' "

And thereupon defendant rested its case.

The defendant having rested its case, the plaintiff, in

rebuttal, called E. E. Garrett who testified that there was

a contest between the State of Idaho and the Basic Com-

pany, or the representatives, over the mineral claims filed

in the interest of the defendant on Moores and Grimes

Creeks. Whereupon the following took place:

''By Me. Cozier:

Q. Mr. Garrett, there was a contest, was there not, be-

tween the State of Idaho and the Basic Company over

those claims, or the representatives of the Basic Com-

pany?

A. Yes, the representatives of the Basic Company.

Q. The attorney of the Basic Company appeared in the

contest?

A. Yes, and the parties in interest.

Q. Now, is it not a fact that in this contest, that the

Company, that its attorney, expressly disclaimed any of

the land, except along the bottom of the creek, being min-

eral?

By Me. Heybuen :

I object to that as being incompetent and immaterial.

The law does not require that every foot of ground inside

of a placer claim be pay ground. It is not necessary that

every foot of the ground inside of the lines be placer

ground in order to constitute a placer claim.

By Mr. Cozier:

They didn't take up these claims by legal subdivision.
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The Basic Company claim that mineral was only to be

found along the bottom of these creeks.

By the Court:

You offer that for the purpose of showing by his state-

ment that the lauds outside of this were not minerall

By Me. Cozier:

Yes, sir.

By the Court:

You might just as well introduce the hearsay statement

of a witness in the trial of another case as attempt to in-

troduce by the testimony of the witness here in this case

this statement he made elsewhere. He is not here to be

cross-examined on his statement. It is not here for review

and there is no way of getting at his testimony. I don't

think that it would be admissible.

By Mr. Heyburn:

The Basic Company is a dredge company, and while

hill diggings might be profitable, you cannot run a dredge

up on a hill. It does not follow, however, that ground

upon a hill side cannot be mined in any other way.

By the Court:

I don't think it is admissible.

By Mr. Cozier:

Exception. Upon cross-examination witness Garrett

testified as follows: ''There are applications for patents

on mining claims pending. For mining claims situated

in township 6 north, 4 east, and township 7 north, 5 east,

and township 7 north, 4 east. I do not know how many
claims have been located or how many applications are

now pending in my oflSce for patents in these townships.

On Moore's Creek there would probably be one hundred

or more, for all of which claims application for patent is

either pending or entry has been made and these are the

claims of the Basic Company."

Whereupon plaintiff rested its case.
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Thereupon defendant, in sub-rebuttal, to further prove

the issue in its behalf, had called E. J. Fitzhugh, who,

being sworn, testified that he was a miner and had been

engaged in mining for ten years; that he was familiar

with the ground and country around Centerville and

Boise Basin; that he didn't know exactly where the

ground in controversy was; that he knew where some of

the timber was cut; that he knew the Van Winkle tract,

knew where the mill was ; that there was a large ledge run-

ning there that he thought of doing work on, that was in

the last year or two ; that it would justify prospecting ; that

he had not followed the ledge as far as the Van Winkle

tract, but it should cross it if it kept its course; that the

ledge is gold and was similar to the one he was working,

which was seven miles away; that that section was inter-

sected by ledges of mineral bearing rock; that he knew

three ledges in the neighborhood of the Van Winkle tract

and Centerville, about a mile and a half away, running

in that direction ; that he knew where Sing Sing bar was

;

that he had been in that section twice; that both times

he had found float there, had panned it out and found

gold in it; saw evidence of ledges between Granite and

Grimes Creeks; that there was a shaft sunk there a few

feet and gold could be got off the rock that came out of

the shaft; that the ledge there seemed to run northeast

and southwest. As to the general character of the coun-

try it is frequently intersected by quartz ledges, and of

a mineral character, such as the prospector might follow

with reasonable expectation of finding ore.

Upon cross-examination witness testified, I am not in

the employ of the Basic Company and never have been,

that he had never made an examination of the Van Win-
kle ground; that he did not know where the lines were;

that he would not swear that he was ever on the Van Win-
kle claim; that he did not know that he had ever pros-



vs. The Basic Company. 59

pected that claim; that he had prospected in the vicinity

of it, a mile away two years ago last summer; that his

prospects consisted in going over the country looking

for float; that he had found something but went into an-

other section of the country and found something he

thought better ; that he never went back to prospect ; that

he was down in the vicinity of Sing Sing bar and found

float ; that he never went back to ascertain where the float

came from; that there was no evidence of there ever hav-

ing been any mining work done on Sing Sing bar, so far

as he could see.

Thereupon plaintiff, to further prove the issue in its

behalf, recalled M. A. Meyendorff who was handed a plat

of township 7 north, range 4 east, 7 north, range 5 east,

6 north, range 5 east, and the two sections of the survey

made by Mr. Bedolfe, and stated that he had copied it

from the official map and his survey.

Mr. Cozier having stated that the object of introducing

the map was to show the timber and stone locations made
in those townships', the witness testified that he was

familiar with the records of the land office ; that the figures

designate the number of timber filings, in some instances

the name of person who filed, and the " T & S " stands for

''Timber and Stone." Thereupon the following took

place

:

By Mr. Heybukn :

Let me submit this to the Court first.

By the Court:

Who put those pencil marks on this? This is a map
issued by the surveyor a number of years ago, I see

—

1897. Mr. Cozier, evidently these pencil marks have been

put on by somebody since the map was made.

By Mr. Cozier:

That is part of the official plat in the land office, and
whenever anybody makes a filing upon that plat in the
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land office it is marked off on that plat by the land officers.

I want to show by this witness that those have been

marked off and the stone 'and timber claims taken.

Q. Do you know if that is the case, Mr. Meyendorff?

The witness then testified that the markings on the plat

were just as official as the plat itself; that the markings

show tlie lands marked have been taken up under the

Timber and Stone Act and Homestead laws.

Upon cross-examination witness testified that he had

not investigated the timber and stone entries to find out if

the land was valuable for mineral, except one, and that

was Mr. W. F. Hiatt's. This claim adjoins Mr. Hiatt's

homestead and there were some old cuttings which he did

not investigate ; that he did not see anything to disapprove

of in that entry ; that the parties have been proving up on

their timber and stone entries; that a great majority of

the timber and stone entries are paid into the land office

and the entrymen hold their certificates ; that in filing on

timber and stone claims it is necessary to make a non-

mineral affidavit as part of the filing; that affiants swear

that to the best of their knowledge the land is non-mineral.

Thereupon the evidence upon the part of the plaintiff

and defendant having been closed, it was stipulated in

open court between plaintiff and defendant that any and

all exceptions to the ruling of the Court on the introduc-

tion of testimony, or to any instruction given by the

Court, may be settled within a bill of exceptions at any

time within sixty days after submission of the cause.

And thereupon the Court instructed the jury that the

defendant sought to justify the cutting of the timber from

the lands in controversy, under the Act of June 3, 1878

(20 Stat. L. 88), providing that all citizens of the United

States and other persons bona fide residents of certain

states and territories, including Idaho, and all other min-

eral districts, are authorized to fell and remove for build-
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ing, agriculture, mining and domestic purposes, any tim-

ber or trees growing and being on the public lands, said

lands being mineral and not subject to entry under the

existing laws of the United States except for mineral en-

try ; subject to such rules and regulations as the Secretary

of the Interior may prescribe for the protection of the

timber and undergrowth growing upon said lands, and

for other purposes.

And said Court further instructed the jury that there

were only two questions for the consideration of the jury.

The first is, whether the land from which the timber was

cut is mineral land within the meaning of the Act of Con-

gress of June 3, 1878, and.

Second, whether the timber was cut according to the

rules and regulations of the Secretary of the Interior.

By the Court:

"The most important question for you to determine is

whether the land from which the timber in question was

cut is mineral within the meaning of the Act of Congress.

This you must do from the evidence, aided by the defini-

tion of mineral lands as given you by the Court. As this

right of cutting timber from mineral lands was limited

to those of a mineral character, it is evident that Congress

realized the great necessity for the use of timber in mining

operations, and that it intended the Act for the promotion

and development of the mining industry. The contention

of the government, through the Department of the Inter-

ior, by its agents, is that the cutting of the timber under

this Act must be limited to such portions of the land in a

mineral district as is shown to actually contain mineral,

that is, the mineral must be actually discovered in the

ground; this, in fact, would be to limit it to that ground

located as mining ground or mining claims, for it is a well-

known fact that as fast as mineral is discovered the ground

in which it is found is so located as a mining claim.
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' * Such a constniction frequently is, in my opinion, open

to two serious objections: First, it would leave such an

insignificant amount of land available to timber, for only

a comparatively small portion of the land is covered by

mining claims, that the supply would be totally inadequate

to the necessities of the communities. There would not

be sufficient timber on any one mining claim to supply

even the wants of that claim in its development and oper-

ations. But the Act provides not only for the use of

the timber for the miner, but also every other citizen and

for every domestic purpose. Keep that in view—for all

citizens and bona fide residents of the mining district and

for all domestic purposes. It is contemplated that by the

discovery and development of a mining camp all other

industries, including the building of mills, towns, etc.,

would follow. The Act expressly provides that for all

such wants the citizen could be supplied with the timber

on mining lands. Even a slight knowledge of the opera-

tions and the necessities of a mining camp, with all its

varied interests, will convince anyone that these necessi-

ties cannot be supplied from the tiniber growing on the

located mining claims, or the equivalent,— that ground

actually shown to contain mineral.

"The second objection to this construction is this, that

all the timber on the mining claims belongs, not to the

citizens generally, but to the owners of those claims, and

other citizens cannot take or use it. So that you will see

that if the cutting of timber is limited simply to that which

grows on mining claims, nobody but the owners of the

mining claims can use timber, although the law provides

for its use by other citizens. These two objections make
the construction asked absolutely untenable. It would

make the law a futile one; it would be almost worthless,

and we cannot for a moment imagine that Congress con-

templated that it should be limited to the narrow lines now
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asked. I say distinctly, in mq opinion, the law didn't

intend the cutting of timber to be confined to those grounds

located as mining claims or in which mineral had actually

been discovered. If that is not the law, the question then

is: What is the law! To what lands does this Act of

Congress refer? My answer to that is this,— that the only

reasonable construction to be given to it is that it includes

as mineral lands, not only those that have been located

as mining claims or in which mineral has actually been

discovered, but also the other lands lying in close prox-

imity to or in the neighborhood of such mining claims,

or those having the general character of mineral lands.

"In this connection you must bear in mind that, as a

rule, the lands in a mineral district and in the neighbor-

hood of mines is of such a hillj^^, broken character that it

is utterly worthless for agriculture or other purposes than

mining and for the timber growing upon it; and as Con-

gress is presumed to have known this fact it is presumable

that it intended to include all such lands under the desig-

nation of mineral lands and with the view of granting

the use of the timber thereon as stated.

" As a further aid in reaching your conclusion upon this

question, I instruct you that lands of this broken charac-

ter, lying reasonably near lands in which mineral has

actually been discovered and which is so like it in general

appearance that miners would be justified in prospecting

it in the expectation of discovering mineral, should be

classed as part of the mineral lands of the mining dis-

trict and come within the purview of the law. In this

connection I call your attention to a rule established a

great many years ago by the Supreme Court, and one

which was suggested by an able member of the bar, Judge

McBride, in an action at Salt Lake City, in which the

Court laid down this as a rule, that anything in the nature

of a ledge of such character that a miner would work it
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and follow it with the expectation of finding ore should

be considered as a mining ledge within the meaning of

the law of Congress.

''I see no reason why that same rule should not be ap-

plied to placer mining ground; in other words, land of

such a character and nature that a miner would work it

with the expectation of finding ore in it should be consid-

ered as mineral land. I add another statement, that lands

suitable for agriculture and are not known to have any

mineral in them, or in such small quantities as to be ab-

solutely valueless, and are so far from a mineral district

or mineral belt that there can be no presumption that they

contain mineral, should not, under any circumstances, be

classed as mineral lands, but would have to be termed as

agriculture or some other kind of lands. '

'

And said Court further instructed said jury as follows

:

'*It has also been urged in this case that a rule for de-

termining the character of mineral lands is whether it is

more valuable for mining than for agriculture purposes.

There is some authority to that effect. I doubt its value,

however. The rule is one that would be very hard to en-

force. In cases where there is no doubt about it there

could be no question raised, but in cases where there is

a doubt it would have to be determined simply by the

opinions of those who would so differ that it would be

very hard to establish. If I am not mistaken, there was

a case a number of years ago in which it was claimed that

certain land was more valuable for townsite purposes

than for mineral land. The land was mineral, and it was

found that the land was far more valuable as townsite than

as mineral land. Nevertheless, the Court sustained its

character as mineral land."

And said Court further instructed said jury as follows

:

i i There is one other question here that has elicited dis-

cussion, and that is as to the rules established by the Secre-
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tary of the Interior. The law provides especially that the

Secretary of the Interior may establish rules for the regu-

lations of the cutting of timber and especially to the un-

dergrowth. It is not always that rules established by the

department under the law are valid rules. Rules estab-

lished by the Department must be in harmony with the

law itself. There is one rule here which provides for the

cutting of the undergrowth and the presei-ving of the

undergrowth ; this comes clearly within the law ; and there

are some other rules there which I think come within the

purview of the act; some may not be.

"Now, there is no evidence here to show whether any

of these rules were complied with or not, as I recollect;

but you must be the judges of that. If there is no evi-

dence whatever that those rules were complied with, then

it follows that they have not followed this law of Congress

strictly. Those rules should have been complied with,

but if you find they have not complied with the rules that

does not, in my opinion, autliorize you to assess the dam-

ages as in willful trespass. The most that can be done,

if you find they acted in good faith in all other respects,

would simply be to find the value as innocent trespassers.

It would not go beyond that.
'

'

To each and all of these instructions given to the jury

the counsel for the plaintiff excepted, which exceptions

were by the Court allowed.

Thereupon the counsel for the plaintiff requested the

Court to instruct the juiy that the cutting of the timber

had not been in compliance with the rules and regula-

tions of the Secretary of the Interior governing the cut-

ting of timber under the Act of Congress in question, and

therefore the ijresumption became conclusive that the cut-

ting was illegal, and for which the defendant would be lia-

ble to the plaintiff in damages for at least the stumpage

value of the timber, which requested instruction was by
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the Court refused, to whicli refusal the counsel for the

plaintiff duly excepted, which exception was by the Court

allowed.

Counsel for plaintiff further requested the Court to

give to the jury the following instructions:

"The defendant in this case contends that the lumber

in question was cut and removed under authority of the

Act of Congress of June 3, 1878, authorizing the citizens

of certain states, of which Idaho is one, to fell and remove

for agriculture, mining and domestic purposes any tim-

ber or other trees growing or being on the public lands

of the United States, 'said lands being mineral and not

subject to entry under existing laws of the United States

except for mineral entry.'

'

' I therefore instruct you upon this point that in estab-

lishing the mineral character of the lands in question the

burden of proof is upon the defendant. The defendant

must show, not that neighboring or adjoining lands are

mineral in character, or that those hereafter in dispute

may hereafter by possibility^ develop minerals in such

quantities as will establish their mineral rather than their

agriculture, but that as a present fact they are mineral

in character, and this must appear from the actual pro-

duction of mineral and not from any theory that they may
produce it, in other words it is fact and not theory that

must control in deciding upon the character of this class

of lands.

' * The land department of the United States has adopted

the rule that if the land is more valuable for agriculture

than for mining it is not mineral land, although it may
contain some measure of gold and silver. This is the only

practical rule of decision that can be applied to the subject.

Nor can account be taken in the application of this rule

of the profits that would or might result from mining

under other and more favorable circumstances than those
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which actually existed or may be produced or expected in

the ordinary course of such pursuit or adventure upon the

land in question.

' * I further instruct you that the statute does not reserve

any land from entry as a homestead simply because some

one might claim or work some portion of it as mineral

ground without any reference to the fact of whether there

is mineral in pacing quantities upon nothing short of

known mineral on the land capable under ordinarj^ cir-

cumstances of being worked at a profit as compared with

any gain or benefit that may be derived therefrom when

entered under the homestead law, is sufficient to prevent

such entry. In order to establish the fact that the lands

in question are mineral within the meaning of the said

Act of Congress, the defendant must show by a preponder-

ance of evidence that said lands would not be subject to

entry under the homestead laws of the United States, or,

indeed, any other laws existing at the time of the passage

of the said act.

2.

'*I instruct you that Congress has prescribed certain

conditions designated in the statute governing the cutting

and removal of timber from mineral lands of the United

States, and therein it is provided that the cutting and re-

moval must be subject to the rules and regulations made in

pursuance of such statute, such rules and regulations hav-

ing the force and effect of law. If the timber in question

was cut and removed from the public lands, even though

the lands might have been mineral lands within the mean-

ing of the Act of Congress of June 3, 1878, as contended by

defendant in this case, without those who did the cutting

and removing having fully complied with the rules and

regulations of the Secretarj^ of the Interior governing the

cutting and removal of timber from public lands, then

such cutting and removal was unlawful, for which the
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parties responsible therefor, or any one who might come

into the possession or ownership of such timber so cut

and removed, would be liable to the government for dam-

ages.

''I instruct you that it is necessary for the defendant

in this case, in order to justify the cutting and removal of

the timber and lumber from the land in question, to show

by a preponderance of evidence that said cutting and re-

moval was done in compliance with all the rules and regu-

lations of the Secretary of the Interior governing the

cutting and removal of timber from mineral lands. '

'

3.

'

' I further instruct you that in the cutting and removal

of the timber from the land in question by Hiatt and his

partners, and Isaac and William Van Winkle and asso-

ciates, that they failed to show that they complied with

such rules and regulations, and therefore said cutting and

removal was unlawful, for which the defendant in this

case is liable to the plaintiff, said defendant having pur-

chased said timber and appropriated it to its own use and

benefit.
'

'

Which requested instructions, and each and all of them,

upon the part of the counsel for the plaintiff, the Court

refused to give to the jury, to which mling of the Court

the counsel for the plaintiff then and there excepted, which

exception was by the Court duly allowed.

Thereupon the jury, after retiring to consider the case,

returned into the court with a verdict in favor of the de-

fendant and against the plaintiff, to which verdict counsel

for the plaintiff excepted, which exception was by the

Court allowed.

And forasmuch as the facts aforesaid, and the decisions

of the Court thereon do not appear of record, the plaintiff

prays that this, its bill of exceptions, may be allowed.

H. V. COZIER,
Attorney for Plaintiff.
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Service by copy of the within and foregoing bill of ex-

ceptions accepted and admitted this 13th day of May,

1902.

W. B. HEYBURN,
Attorney for Defendant.

The foregoing bill of exceptions as amended per the

stipulation and order on file herein is settled and allowed

this 3d day of July, 1902.

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States within and for the District of Idaho, Central

Division. The United States, Plaintiff, vs. The Basic

Company, Bill of Exceptions. Filed May 14th, 1902.

A. L. Richardson, Clerk. R. V. Cozier, Attorney for

Plaintiff. Re-filed July 3d, 1902. A. L. Richardson,

Clerk.

In the United States Circuit Court for the Central Divi-

sion of the District of Idaho.

THE UNITED STATES OF AMERICA, x

Plaintiff.

vs. -No. 12.

THE BASIC COMPANY,
Defendant.

'

Petition for Writ of Error.

The plaintiff feeling duly aggrieved by the judgment

made and entered by said Court on the 15th day of March,

1902, against said plaintiff and in favor of said defendant,

comes now, by R. V. Cozier, its attorney for the District

of Idaho, and petitions said Court for an order allowing

the plaintiff a Writ of Error from the judgment herein
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to the United States Circuit Court of Appeals for tlie

Ninth Circuit, sitting at the city of San Francisco, State

of California, according to the laws of the United States

in that behalf made and provided.

R. V. COZIER,

U. S. Attorney for Idaho and Attorney for Plaintiff.

[Endorsed] : No. 12. In the United States Circuit

Court for the Central Division of the District of Idaho.

The United States of America, Plaintiff, vs. The Basic

Company, Defendant. Petition for Writ of Error. Filed

July 3d, A. D. 1902. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

THE UNITED STATES OF AMERICA, ^

Plaintiff in Error,

vs.

THE BASIC COMPANY,
Defendant in Error.

Assignment of Errors.

In the Matter of the Petition of the United States of Amer-

ica for a Writ of Error.

Afterwards, to-wit : on the day of

1902, at the October

term of the United States Circuit Court of Appeals for

the Ninth Circuit, in the City of San Francisco, State of

California, comes the United States of America, plaintiff

in error herein, by R. V. Cozier, its attorney for the Dis-

trict of Idaho, and says that in the record and proceed-

ings in the above entitled matter there are manifest errors,

in this, to-wit:
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1st. That the Circuit Court of the United States for

the District of Idalio erred in instructing the jury as fol-

lows, to-wit:

*
' The most important question for you to determine is

whether the land from which the timber was cut is min-

eral within the meaning of the Act of Congress. This

you must do from the evidence, aided by the definition of

mineral lands as given you by the Court. As this right

of cutting timber from mineral lands was limited to those

of a mineral character, it is evident that Congress realized

the great necessity for the use of timber in mining opera-

tions, and that it intended the Act for the promotion and

development of the mining industry. The contention of

the government, through the Department of the Interior,

by its agents, is, that the cutting of the timber under this

Act must be limited to such portions of the land in a min-

eral district as is shown to actually contain mineral, that

is, the mineral must be actually discovered in the ground.

This, in fact, would be to limit it to that ground located

as mining ground or mining claims, for it is a well-known

fact that as fast as mineral is discovered the ground in

which it is found is so located as a mining claim. Such a

construction frequently is, in my opinion, open to two

serious objections : First, it would leave such an insigni-

ficant amount of land available to timber, for only a com-

paratively small portion of the land is covered by mining

claims that the supply would be totally inadequate to the

necessities of the communities. There would not be suffi-

cient timber on any one mining claim to supply even the

wants of that claim in its development and operations.

But the Act provides not only for the use of the timber

for the miner, but also for every other citizen and for every

domestic purpose. Keep that in view— for all citizens

and bona fide residents of the mining district and for all

domestic purposes. It is contemplated that by the dis-
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covery and development of a mining camp all other in-

dustries, including the building of mills, towns, etc., would

follow. The Act expressly provides that for all such

wants the citizen could be supplied with the timber on min-

ing lands. Even a slight knowledge of the operations and

the necessities of a mining camp, with all its varied in-

terests, will convince any one that these necessities cannot

be supplied from the timber growing on the located min-

ing claims, or the equivalent,— that ground actually shown

to contain mineral.

''The second objection to this construction is this, that

all the timber on the mining claims belongs, not to the

citizens generally, but to the owners of those claims, and

other citizens cannot take or use it. So that you will see

that if the cutting of timber is limited simply to that which

grows on mining claims nobody but the owners of the

mining claims can use timber, although the law provides

for its use by other citizens. These two objections make

the constniction asked absolutely ****** it would

make the law a futile one. It would be almost worthless,

and we cannot for a moment imagine that Congress con-

templated that it should be limited to the narrow lines

now asked. I say distinctly, in my opinion the law did n 't

intend the cutting of timber to be confined to those grounds

located as mining claims, or in which mineral had actually

been discovered. If that is not the law, the question then

is: What is the law? To what lands does this Act of

Congress refer? My answer to that is this, that the only

reasonable construction to be given to it is that it includes

as mineral lands, not only those that have been located as

mining claims or in which mineral has actually been dis-

covered, but also the other lands lying in close proximity

to or in the neighborhood of such mining claims, or those

having the general character of mineral lands. In this

connection you must bear in mind that, as a rule, the lands
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in a mineral district and in the neighborhood of mines

is of such a hilly, broken character that it is utterly worth-

less for agriculture or other purposes than mining and

for the timber growing upon it; and as Congress is pre-

sumed to have known this fact it is presumable that it

intended to include all such lands under the designation

of mineral lands and with the view of granting the use

of the timber thereon as stated. As a further aid in reach-

ing your conclusion upon this question, I instinict you that

lands of this broken character, lying reasonably near

lands in which mineral has actually been discovered and

which is so like it in general appearance that miners would

be justified in prospecting it in the expectation of discov-

ering mineral, should be classed as part of the mineral

lands of the mining district and come within the purview

of the law. In this connection I call your attention to a

rule established a great many years ago by the Supreme

Court, and one which was suggested by an able member of

the bar. Judge McBride, in an action at Salt Lake City,

in which the Court laid down this as a rule, that anything

in the nature of a ledge of such character that a miner

would work it and follow it with the expectation of find-

ing ore, should be considered as a mining ledge within

the meaning of the law of Congress. I see no reason why
that same rule should not be applied to placer mining

ground; in other words, land of such a character and

nature that a miner would work it with the expectation

of finding ore in it should be considered as mineral land.

I add another statement, that lands suitable for agricul-

ture and are not known to have any mineral in them, or

in such small quantities as to be absolutely valueless, and

are so far from a mineral district or mineral belt that

there can be no presumption that they contain mineral

should not, in my opinion, under any circumstances, be
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classed as mineral lands, but would have to be termed as

agriculture or some other kind of lands."

2d. That the Court etred in instructing the jury as

follows

:

"It has also been urged in this case that a rule for de-

termining the character of mineral lands is whether it is

more valuable for mining than for agriculture purposes.

There is some authority to that effect. I doubt its value,

however. The rule is one that would be very hard to en-

force. In cases where there is no doubt about it there

could be no question raised, but in cases where there is a

doubt it would have to be determined simply by the opin-

ions of those who would so differ that it would be very

hard to establish. If I am not mistaken there was a case

a number of years ago in which it was claimed that certain

land was more valuable for townsite purposes than for

mineral land. The land was mineral and it was found

that the land was far more valuable as townsite than as

mineral land. Nevertheless the Court sustained its char-

acter as mineral land. '

'

3.d. That the Court erred in instructing the jury as

follows

:

i i T]2ere is one other question here that has elicited dis-

cussion and that is as to the rules established by the Secre-

tary of the Interior. The law provides especially that the

Secretaiy of the Interior may establish rules for the regu-

lation of the cutting of timber and especially to the

undergrowth. It is not always that rules established by

the department under the laws are valid rules. Rules es-

tablished by the department must be in harmony with the

law itself. There is one rule here which provides for the

cutting of the undergrowth and the preserving of the un-

dergrowth. This comes clearly within the law. And
there are some other rules there which I think come with-
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in the purview of the act; some may not be. Now, there

is no evidence here to show whether any of these rules

were complied with or not, as I recollect, but you must

be the judges of that. If there is no evidence whatever

that those rules were complied with, then it follows that

they have not followed this law of Congress strictly.

Those rules should have been complied with, but, if you

find they have not complied with the rules that does not^

in my opinion, authorize you to assess the damages as

in willful trespass. The most that can be done, if you

find they acted in good faith in all other respects, would

simply be to find the value as innocent trespassers. It

would not go beyond that."

4th. That the Court erred in refusing, upon the re-

quest of plaintiff, to instruct the jury that the cutting of

the timber had not been in compliance with the rules and

regulations of the Secretary of the Interior governing

the cutting of timber under the Act of Congress in ques-

tion, and, therefore, the presumption became conclusive

that the cutting was illegal and for which the defendant

would be liable to the plaintiff in damages for at least

the stumpage value of the timber.

5th. That the Court erred in refusing to instruct the

jury, as requested by the plaintiff, as follows:

"The defendant in this case contends that the lumber in

question was cut and removed under authority of the Act

of Congress of June 3, 1878, authorizing citizens of cer-

tain states, of which Idaho is one, to fell and remove for

agriculture, mining and domestic purposes any timber or

other trees growing or being on the public lands of the

United States, 'said lands being mineral and not subject

to entry under existing laws of the United States except

for mineral entry,' I therefore instruct you upon this

point that in establishing the mineral character of the
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lands ifi question the burden of proof is upon the defend-

ant. The defendant must show, not that neighboring or

adjoining lands are mineral in character, or that those

hereafter in dispute may hereafter by possibility develop

minerals in such quantities as will establish their min-

eral rather than their agriculture, but that as a present

fact they are mineral in character, and this must appear

from the actual production of mineral and not from any

theory that they may produce it ; in other words it is fact

and not theory that must control in deciding upon the

character of this class of lands. The land department

of the United States has adopted the rule that if the land

is more valuable for agriculture than for mining it is not

mineral land, although it may contain some measure of

gold and silver. This is the only practical rule of decision

that can be applied to the subject. Nor can account be

taken, in the application of this rule, of the profits that

would or might result from mining under other and more

favorable circumstances than those which actually existed

or may be produced or expected in the ordinary course of

such pursuit or adventure upon the land in question. I

further instruct you that the statute does not reserve any

land from entry as a homestead simply because someone

might claim or work some portion of it as mineral ground

without any reference to the fact of whether there is min-

eral in paying quantities upon the land or not. Nothing

short of known mineral upon the land, capable under or-

dinary circumstances of being worked at a profit as com-

pared with any gain or benefit that may be derived

therefrom when entered under the homestead law, is suf-

ficient to prevent such entry. In order to establish the

fact that the lands in question are mineral within the

meaning of the said Act of Congress, the defendant must

show by a preponderance of evidence that said lands would

not be subject to entry under the homestead laws of the
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United States, or, indeed, any other laws existing at the

time of the passage of said act.
'

'

6th. That the Court erred in refusing to instruct the

jury, as requested by plaintiff, as follows:

''I instruct you that Congress has prescribed certain

conditions designated in the statute governing the cutting

and removal of timber from mineral lands of the United

States, and therein it is provided that the cutting and re-

moval must be subject to the rules and regulations made

in pursuance of such statute, such rules and regulations

having the force and effect of law. If the timber in ques-

tion was cut and removed from the public lands, even

though the lands might have been mineral lands within

the meaning of the Act of Congress of June 3d, 1878, as

contended by the defendant in this case, without those

who did the cutting and removing having fully complied

with the rules and regulations of the Secretary of the

Interior governing the cutting and removal of timber from

public lands, then such cutting and removal was unlawful,

for which the parties responsible therefor, or any one who

might come into the possession or ownership of such tim-

ber so cut and removed, would be liable to the govern-

ment for damages. I instruct you that it is necessary for

the defendant in this case, in order to justify the cutting

and removal of the timber and lumber from the land in

question, to show by a preponderance of evidence that

said cutting and removal was done in compliance with all

the rules and regulations of the Secretary of the Interior

governing the cutting and removal of timber from min-

eral lands. '

'

7th. That the Court erred in refusing to instruct the

jury, as follows

:

"I further instruct you that in the cutting and removal

of the timber from the land in question by Hiatt and his

partners and Isaac and William Van Winkle and associ-
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ates, they failed to show that they complied with such

rules and regulations and therefore said cutting and re-

moval was unlawful, for -which the defendant in this case

is liable to the plaintiff, said defendant having purchased

said timber and appropriated it to his own use and bene-

fit."

8th. That the Court erred in entering a judgment in

favor of the defendant and against the plaintiff.

Wherefore, the said plaintiff prays that the judgment

entered in favor of the defendant and against the plaintiff

be cancelled and set aside and reversed, and that the Cir-

cuit Court of the United States for the District of Idaho

be ordered to enter a judgment in favor of the plaintiff

and against the defendant, according to the prayer of

its complaint.

E. V. COZIEE,
Attorney for Plaintiff in Error.

Service of the within and foregoing Assignments of

Error, together with a true copy thereof, accepted this

of 1902.

Attorney for Defendant in Error.

[Endorsed] : No. 12. In the United States Circuit

Court of Appeals for the Ninth Cirucuit. The United

States of America, Plaintiff in Error, vs. The Basic Com-

pany, Defendant in Error. Assignments of Error. Filed

July 3d, 1902. A. L. Richardson, Clerk. E. V. Cozier,

Attorney for Plaintiff in Error.
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In the Circuit Court of the United States within and for

the Central Division, District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE BASIC COMPANY,
No. 12.

Defendant.

Order for Writ of Error.

This 3d day of July, 1902, came the plaintiff, the United

States of America, by its attorney, R. V. Cozier, and filed

herein and presented to this Court its petition praying for

the allowance of a Writ of Error intended to be urgid

by said plaintiff, and said plaintiff also having filed herein

an Assignment of Errors as provided by law, on consid-

eration whereof it is ordered that a Writ of Error to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the judgment hereinbefore, to-wit: on the

15th day of March, 1902, made and entered in favor of

the defendant herein and against the plaintiff herein, be,

and the same hereby is allowed ; and that a complete tran-

script of the record forthwith be transmitted to the said

United States Circuit Court of Appeals for the Nintli

Circuit, sitting at the City of San Francisco, State of Cal-

ifornia.

Dated at Boise, this 3d day of July, 1902.

JAS. H. BEATTY,
Judge.

[Endorsed]: No. 12. In the United States Circint

Court for the Central Division of the District of Idaho.

The United States of America, Plaintiff, vs. The Basi*

Company, Defendant. Order for Writ of Error. Filed

July 3d, A. D. 1902. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.
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In the Circuit Court of the United States within and for

the District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE BASIC COMPANY,

No. 12.

Original.

Defendant.

Citation.

THE UNITED STATES OF AMERICA-ss.

To the Basic Company and to W. B. Heyburn, greeting:

You are hereby cited and admonished to be and appear

at a term of the United States Circuit Court of Appeals

for the Ninth Circuit to be holden in the city of San Fran-

cisco, State of California, on the 3d day of August, 1902,

pursuant to the Writ of Error filed in the Clerk's office

of the Circuit Court of the United States for the District

of Idaho, wherein the United States is plaintiff and plain-

tiff in error and you are defendant and defendant in error,

to show cause, if there be any, why the judgment in said

Writ of Error should not be cancelled and speedy justice

should not be done to parties in that behalf.

JAS. H. BEATTY,
Judge.

[attestI a. L. RICHARDSON,
Clerk.

Service of the within and foregoing Citation accepted,

together with a true copy thereof, this 17th day of July,

1902.

W. B. HEYBURN,
Attorney for Defendant and Defendant in Error.

No. 12. Original. In the United States Circuit Court

for the Central Division of the District of Idaho. The



vs. The Basic Company. 81

United States of America, Plaintiff, vs. The Basic Com-

pany, Defendant. Citation. Filed July 19th, A. D. 1902.

A. L. Richardson, Clerk. K. V. Cozier, Attorney for

Plaintiff.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

THE UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

THE BASIC COMPANY,
Defendant iyi Error.

Writ of Error from the Circuit Court of Appeals for the

Ninth Circuit to the Circuit Court of the United

States for the District of Idaho.

UNITED STATES OF AMERICA-ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for the

T)istrict of Idaho, Greeting

:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you or some of you, between the

United States of America, plaintiff, and the Basic Com-

pany, defendant, a manifest error hath happened to the

great damage of the said plaintiff, the United States of

America, as is said and appears by the complaint. We
being willing if such error if any hath been, should be

duly corrected and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then, under your seal, dis-

tinctly and openly, you send the record and proceedings
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aforesaid, with all things concerning the same, to the

justices of the United States Circuit Court of Appeals for

the Ninth Circuit, at the court rooms of said court in the

City of San Francisco, together with this Writ, so that

you have the same at the said place before the justices

aforesaid on the 3d day of August, next, that the record

and proceedings aforesaid, being inspected, the said jus-

tices of the said Circuit Court of Appeals may cause

further to be done therein to correct that error what of

right and according to law ought to be done.

Witness the Honorable Melville W. Fuller, Chief Jus-

tice of the Supreme Court of the United States, and the

seal of your said Circuit Court, afifixed at Boise, this 3d

day of July, A. D. 1902.

[seal] a. L. RICHARDSON,
Clerk.

The foregoing Writ is hereby allowed.

JAS. H. BEATTY,
Judge.

Service of the within and foregoing Writ of Error,

together with a true copy thereof, accepted this 17th day

of July, 1902.

W. B. HEYBURN,
Attorney for Defendant and Defendant in Error.

No. 12. Original. In the United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America, Plaintiff in Error, vs. The Basic Company,

Defendant in Error. Writ of Error from the Circuit

Court of Appeals for the Ninth Circuit to the Circuit Court

of the United States for the District of Idaho. Filed

July 19th, A. D. 1902. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.
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Return to Writ of Error.

And thereupon it is ordered by the Court that the fore-

going transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto relat-

ing, be transmitted to the said United States Circuit Court

of Api^eals for the Ninth Circuit, and the same is trans-

mitted accordingly.

[seal] a. L. RICHARDSON,
Clerk.

In the Circuit Court of the United States, Ninth Circuit,

for the District of Idaho.

THE UNITED STATES OF AMERICA,
]

Plaintiff in Error,

vs.

THE BASIC COMPANY,
Defendant in Error.

Clerk's Certificate.

I, A. L. Richardson, Clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to — inclusive, to be a full, true and correct copy of the

record and proceedings in the above entitled cause; and

that the same together constitute the transcript of the

record and the return to the annexed writ of error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 23d day of July, A. D. 1902.

[seal] a. L. RICHARDSON,
Clerk.

[Endorsed] : No. 871. United States Circuit Court of

Appeals for the Ninth Circuit. The United States of
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America, Plaintiff in Error, vs. The Basic Company,
Defendant in Error. Transcript of Record. Upon writ
of error to the United States Circuit Court for the District

of Idaho. Filed July 28, 1902. F. D. Monckton, Clerk.

By Meredith Sawyer, Deputy Clerk.






